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L. INTRODUCTION

This Administrative Complaint, Compliance Order and Notice of ‘Opportunity for
Hearing (“Complaint”) is issued pursuant to the authority vested in the Administrator of the
United States Environmental Protection Agency (“EPA” or the “Agency”) by Section 9006 of
the Solid Waste Disposal Act, commonly referred to as the Resource Conservation and
Recovery Act of 1976, as amended by the Hazardous and Solid Waste Amendments of 1984
(collectively “RCRA”), 42 U.S.C. § 6991e, and the Consolidated Rules of Practice Governing
the Administrative Assessment of Civil Penalties and the Revocation/Termination or
Suspension of Permits, 40 C.F.R. Part 22 (“Consolidated Rules of Practice™), a copy of which is
enclosed with this Complaint (“Enclosure A”). The Administrator has delegated this
authority under RCRA to the Regional Administrators by EPA Delegation No. 8-25 dated
February 26, 2010, and on April 26, 2018 this authority was further delegated in EPA
Region III to the Director of the Land and Chemicals Division, the Associate Director of

the Office of RCRA Programs in the Land and Chemicals Division, and the Director of
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Enforcement, Compliance and Environmental Justice.

Section 9006 of RCRA, 42 U.S.C. § 6991e, authorizes the Administrator to take an
enforcement action, including issuing a compliance order or assessing a civil penalty, whenever it is
determined that a person is in violation of any requirement of RCRA Subtitle I. Section 9006(d) of
RCRA, 42 U.S.C. § 6991e(d), authorizes civil penalties to be assessed against any owner or
operator of an underground storage tank (“UST") who fails to comply with, inter alia, any

requirement or standard of a State program that has been approved pursuant to Section 9004 of

RCRA, 42 U.S.C. § 6991c.

Effective October 28, 1998, pursuant to Section 9004 of RCRA, 42 U.S.C. § 6991c, and
40 C.F.R. Part 281, Subpart A, the Commonwealth of Virginia was granted final authorization to
administer a state UST management program in lieu of the Federal UST management program
established under RCRA Subtitle I of RCRA, 42 U.S.C. §§ 6991-6991m. The provisions of the
Virginia UST management program, through this final authorization, have become requirements
of RCRA Subtitle I and are, accordingly, enforceable by EPA pursuant to Section 9006 of
RCRA, 42 U.S.C. § 6991e. Virginia’s authorized UST management program regulations are set
forth in the Virginia Administrative Code as “Underground Storage Tanks: Technical Standards
and Corrective Action Requirements” (“VA UST Regulations”), 9 VAC § 25-580-10 et seq., a
copy of which is enclosed with this Complaint (“Enclosure B”).

EPA has given the Commonwealth of Virginia Department of Environmental Quality
(“VADEQ”) notice of the issuance of this Complaint in accordance with Section 9006(a)(2) of
RCRA, 42 U.S.C. § 6991e(a)(2).

II. GENERAL ALLEGATIONS

1. At all times relevant to this Complaint, Respondent has been a Virginia limited liability

company doing business in the Commonwealth of Virginia.
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2 At all times relevant to this Complaint, Respondent has been a “person™ as defined by
Section 9001(5) of RCRA, 42 U.S.C. § 6991(5), and 9 VAC § 25-580-10.

3. At all times relevant to this Complaint, Respondent has been the “owner” and/or
“operator” as those terms are defined by Section 9001(3) and (4) of RCRA, 42 U.S.C. § 6991(3)
and (4), and 9 VAC 25-580-10, of underground storage tanks (“USTs”) and “UST systems™ as
those terms are defined in Section 9001(10) of RCRA, 42 U.S.C. § 6991(10), and 9 VAC § 25-
580-10, at the Lucky Mart facility located at 200 E Williamsburg Road in Sandston, Virginia
(“Facility™).

4. On July 18, 2016, an EPA representative conducted a Compliance Evaluation Inspection

(“CEI”) of the Facility pursuant to Section 9005 of RCRA, 42 U.S.C. § 6991d.

5. At the time of the July 18, 2016 CEI, and at all times relevant to the applicable violations
alleged herein:
a. five (5) USTs, as described below, were located at the Facility:
i. a ten thousand (10,000) gallon steel tank that was installed in or about

May 1973 and that routinely contained gasoline (premium), a “regulated
substance” as that term is defined in Section 9001(7) of RCRA, 42 U.S.C.
§ 6991(7), and 9 VAC § 25-580-10 (hereinafter “UST-001"),

ii. a ten thousand (10,000) gallon steel tank that was installed in or about
May 1973 and that routinely contained gasoline (regular), a “regulated
substance” as that term is defined in Section 9001(7) of RCRA, 42 U.S.C.
§ 6991(7), and 9 VAC § 25-580-10 (hereinafter “UST-002"),

iii. a ten thousand (10,000) gallon steel tank that was installed in or about

May 1978 and that routinely contained gasoline (regular), a “regulated



substance” as that term is defined in Section 9001(7) of RCRA, 42 U.S.C.
§ 6991(7), and 9 VAC § 25-580-10 (hereinafter “UST-003"),

iv. a four thousand (4,000) gallon steel tank that was installed in or about
May 1983 and that routinely contained kerosene, a “regulated substance”
as that term is defined in Section 9001(7) of RCRA, 42 U.S.C. § 6991(7),
and 9 VAC § 25-580-10 (hereinafter “UST-004'"), and

V. a four thousand (4,000) gallon steel tank that was installed in or about
May 1985 and that routinely contained diesel, a “regulated substance” as
that term is defined in Section 9001(7) of RCRA, 42 U.S.C. § 6991(7),
and 9 VAC § 25-580-10 (hereinafter “UST-005%");

b. UST-002 and UST-003 were siphoned manifolded;

C. UST-001, UST-002, UST-003, UST-004 and UST-005 each were connected to
galvanized steel underground piping that routinely contained regulated substances
conveyed under pressure; and

d. UST-001, UST-002, UST-003, UST-004 and UST-005 and all associated
underground piping were equipped with a cathodic protection system to protect
against corrosion.

6. At all times relevant to the applicable violations alleged herein, UST-001, UST-002,
UST-003, UST-004 and UST-005 and the respective connected underground piping associated
with each, was a “petroleum UST system” and “existing UST system” as these terms are defined

in 9 VAC § 25-580-10.

! Tank UST-004 is identified as Tank UST-005 in the VADEQ tank registration database.
2 Tank UST-005 is identified as Tank UST-004 in the VADEQ tank registration database.
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7. At all times relevant to the applicable violations alleged herein, no;le of the UST systems
at the Facility were “empty” within the meaning of 9 VAC § 25-580-310(1).

8. Pursuant to Section 9005 of RCRA, 42 U.S.C. § 6991d, on March 7, 2017, EPA issued an
[nformation Request letter to Respondent concerning the petroleum UST systems at the Facility.
9, Pursuant to Section 9012 of RCRA, 42 U.S.C. § 6991k, on November 30, 2017, EPA
issued a Notice of Intent to Prohibit Delivery letter to Respondent concerning the petroleum UST
systems at the Facility.

10. Pursuant to Section 9012 of RCRA, 42 U.S.C. § 6991k, on February 21, 2018, EPA
issued an amended Notice of Intent to Prohibit Delivery letter to Respondent concerning the
petroleum UST systems at the Facility.

11 Pursuant to Section 9012 of RCRA, 42 U.S.C. § 6991k, from April 3, 2018 until April

10, 2018, EPA prohibited the delivery of regulated substances to UST-002, UST-003 and UST-
004.

12. Pursuant to Section 9012 of RCRA, 42 U.S.C. § 6991k, from April 3, 2018 until April

11, 2018, EPA prohibited the delivery of regulated substances to UST-005.

13. Pursuant to Section 9012 of RCRA, 42 U.S.C. § 6991k, beginning April 3, 2018 until the
present, EPA has prohibited and is prohibiting the delivery of regulated substances to UST-001.

[1I. VIOLATIONS

COUNT I - FAILURE TO PERFORM TANK RELEASE DETECTION

14. The preceding Paragraphs are incorporated by reference as though fully set forth herein.
15. Pursuant to 9 VAC § 25-580-140(1), with exceptions provided at 9 VAC § 25-580-

140(1)(a)-(c) not applicable to any of the USTs at the Facility, owners and operators of



petroleum UST systems are required to monitor tanks at least every 30 days for releases using
one of the methods listed in 9 VAC § 25-580-160(4)-(8).

16. At all times relevant to the violations alleged herein, Respondent selected automatic tank
gauging (“ATG”) under 9 VAC § 25-580-160(4) as its method of release detection for all USTs
at the Facility.

17. During the July 18, 2016 CEIL, Respondent provided records of ATG testing conducted on
July 4, 2016 for UST-001; July 18, 2016 for UST-002 and UST-003; July 17,2016 for UST-004
and June 4, 2016 for UST-005.

18.  Inresponse to EPA’s March 7, 2017 information request letter requesting release
detection records from August 2016 through February 2017, Respondent provided records of
ATG testing conducted on April 1, 2017 for UST-001, UST-002, UST-003 and UST-004.

19. Following receipt of EPA’s November 30, 2017 Notice of Intent to Prohibit Delivery
letter, Respondent provided records of ATG testing conducted on January 1, 2018 for UST-005.
20. From August 2016 through March 2017, Respondent failed to monitor UST-001, UST-
002, UST-003 and UST-004 at least every 30 days for releases by automatic tank gauging.

21. From July 2016 through December 2017, Respondent failed to monitor UST-005 at least
every 30 days for releases by automatic tank gauging.

22. During the periods of time indicated in Paragraphs 20 and 21, above, Respondent did not
monitor UST-001, UST-002, UST-003, UST-004 or UST-005 at least every 30 days for releases
by any of the other release detection monitoring methods specified in 9 VAC § 25-580-160(4)-
(8).

23.  Respondent’s acts and/or omissions as alleged in Paragraphs 20 through 22, above,

constitute violations by Respondent of 9 VAC § 25-580-140(1).



COUNT 2 - FAILURE TO PERFORM AUTOMATIC LINE LEAK DETECTOR TESTING
24.  The preceding Paragraphs are incorporated by reference as though fully set forth herein.
25 Pursuant to VAC § 25-580-140(2)(a)(1), owners and operators of petroleum UST systems
are required to equip underground piping that routinely contains regulated substances conveyed
under pressure with an automatic line leak detector conducted in accordance with 9 VAC § 25-
580-170(1).
26.  Pursuant to 9 VAC § 25-580-170(1), in pertinent part, a test of the operation of the
automatic line leak detector must be conducted in accordance with the manufacturer’s
requirements annually.
27. During the July 18, 2016 CEI, Respondent provided records of automatic line leak
detector testing conducted on November 6, 2013 for piping associated with UST-002/UST-003
(manifolded), UST-004 and UST-005.
28. In response to EPA’s March 7, 2017 information request letter requesting documentation
of all automatic line leak detector testing from 2012 to the then present, Respondent did not
provide any records of testing for ahy of the automatic line leak detectors at the Facility.
29. Following receipt of EPA’s November 30, 2017 Notice of Intent to Prohibit Delivery
letter, Respondent provided records of automatic line leak detector testing conducted on
September 20, 2017 for UST-001, UST-002/UST-003 (manifolded), UST-004 and UST-005.
30. From at least August 1, 2013 through September 19, 2017, Respondent failed to perform
an annual test of the automatic line leak detector on the underground piping associated with
UST-001.
31. From at least August 1, 2013 th;ough November 5, 2013 and from November 6, 2014

through September 19, 2017, Respondent failed to perform annual tests of the automatic line leak



detectors on the underground piping associated with UST-002/UST-003 (manifolded), UST-004,

and UST-005.

32 Respondent’s acts and/or omissions as alleged in Paragraphs 30 and 31, above, constitute

violations by Respondent of 9 VAC § 25-580-140(2)(a)(1) and 9 VAC § 25-580-170(1).
COUNT 3 - FAILURE TO PERFORM PIPING RELEASE DETECTION

33.  The preceding Paragraphs are incorporated by reference as though fully set forth herein.

34, Pursuant to 9 VAC § 25-580-140(2)(a)(2), owners and operators of petroleum UST

systems with underground piping that routinely contains regulated substances conveyed under

pressure must have an annual line tightness test conducted in accordance with 9 VAC § 25-580-

170(2) or have monthly monitoring conducted in accordance with 9 VAC § 25-580-170(3).

35. Respondent selected line tightness testing as its method of complying with the piping

release detection requirements of 9 VAC § 25-580-140(2)(a)(2).

36. During the July 18, 2016 CEI, Respondent provided records of line tightness tests

conducted on January 30, 2012 for piping associated with UST-001 and UST-002/UST-003

(manifolded), and on November 6, 2013 for piping associated with UST-002/UST-003

(manifolded), UST-004 and UST-005.

Sl In response to EPA’s March 7, 2017 information request letter requesting documentation

of all line tightness testing from 2012 to March 7, 2017, Respondent did not provide any records

of testing for piping associated with any of the USTs at the Facility.

38.  Following receipt of EPA’s November 30, 2017 Notice of Intent to Prohibit Delivery

letter, Respondent provided records of line tightness testing conducted on September 20, 2017

for UST-001, UST-002/UST-003 (manifolded), UST-004 and UST-005.



39 From at least August 1, 2013 through September 19, 2017, Respondent failed to perform
annual line tightness testing in accordance with 9 VAC § 25-580-170(2) or have monthly
monitoring conducted in accordance with 9 VAC § 25-580-170(3) on the underground piping
associated with UST-001.
40. From at least August 1, 2013 through November 5, 2013 and from November 6, 2014
through September 19, 2017, Respondent failed to perform annual line tightness testing in
accordance with 9 VAC § 25-580-170(2) or have monthly monitoring conducted in accordance
with 9 VAC § 25-580-170(3) on the underground piping associated with UST-002/UST-003
(manifolded), UST-004 and UST-005.
41. Respondent’s acts and/or omissions as alleged in Paragraphs 39 and 40, above, constitute
violations by Respondent of 9 VAC § 25-580-140(2)(a)(2).

COUNT 4 - FAILURE TO HAVE OVERFILL PREVENTION EQUIPMENT
42. The preceding Paragraphs are incorporated by reference as though fully set forth herein.
43, Pursuant to 9 VAC § 25-580-60(4) and 9 VAC § 25-580-50(3)(a)(2), with exceptions
provided at 9 VAC § 25-580-60(1)(c) and 9 VAC § 25-580-50(3)(b) not applicable to any of the
USTs at the Facility, owners and operators of existing UST systems are required to use overfill
prevention equipment that will automatically shut off flow into the tank when the tank is more
than 95 percent full, or alert the transfer operator when the tank is no more than 90 percent full
by restricting the flow into the tank or triggering a high level alarm.
44.  During the July 18, 2016 CEI, EPA’s inspector did not observe overfill prevention
equipment (e.g., drop tube shut off devices, visible/audible alarms) and was unable to verify the
presence of ball floats for the UST-001, UST-002, UST-003, UST-004 and UST-005 UST

systems.



45.  Inresponse to EPA’s March 7, 2017 information request letter requesting documentation
confirming the presence of overfill prevention equipment and following receipt of EPA’s
November 30, 2017 Notice of Intent to Prohibit Delivery letter and February 21, 2018 amended
Notice of Intent to Prohibit Delivery letter, Respondent did not provide any overfill verification
documentation for any of the UST systems at the Facility.
46. On April 3, 2018, EPA prohibited the delivery of regulated substances to all of the UST
systems at the Facility.
47. Respondent provided documentation of installation of overfill prevention equipment on
April 10, 2018 for the UST-002, UST-003, and UST-004 UST systems, and on April 11, 2018
for the UST-005 UST system.
48.  As of the date of this Complaint, EPA’s prohibition on the delivery of regulated
substances to the UST-t)Ol UST system is still in effect.
49. From at least August 1, 2013 through at least April 9, 2018, Respondent failed use
overfill prevention equipment that automatically shuts off flow into the tank when the tank is
more than 95 percent full or alerted the transfer operator when the tank is no more than 90
percent full by restricting the flow into the tank or triggering a high level alarm for the UST-001,
UST-002, UST-003, UST-004 and UST-005 UST systems.
50. Respondent’s acts and/or omissions as alleged in Paragraph 49, above, constitute
violations by Respondent of 9 VAC § 25-580-60(4) and 9 VAC § 25-580-50(3)(a)(2).

COUNT 5 - FAILURE TO TEST CATHODIC PROTECTION SYSTEM
S1. The preceding Paragraphs are incorporated by reference as though fully set forth herein.
52. Pursuant to 9 VAC § 25-580-90(2)(a), owners and operators of steel UST systems

equipped with cathodic protection systems are required to test for proper operation within 6
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months of installation and at least 3 years thereafter by a qualified cathodic protection tester.

33 During the July 18, 2016 CEI, Respondent provided documentation of cathodic
protection testing conducted on April 17, 2012,

54. [n response to EPA’s March 7, 2017 information request letter requesting documentation
of its most recent two (2) cathodic protection tests, Respondent did not provide any records of
cathodic protéction testing.

53 Following receipt of EPA’s November 30, 2017 Notice of Intent to Prohibit Delivery
letter, Respondent provided a report of cathodic protection test conducted on December 6, 2017.
56.  From April 17, 2015 through December 5, 2017, Respondent failed to conduct 3 year
tests of the cathodic protection system for the UST systems at the Facility.

57. Respondent’s act and/or omission as alleged in Paragraph 56, above, constitute violations

by Respondent of 9 VAC § 25-580-90(2)(a).

IV. COMPLIANCE ORDER

58. Beginning not later than thirty (30) days after the Compliance Order becomes a Final
Order (pursuant to 40 C.F.R. § 22.37(b)) and ending upon submission of its sixth (6) report,
Respondent shall submit to EPA every thirty (30) days a report demonstrating compliance with
the tank release detection monitoring requirements of 9 VAC § 25-580-140(1) for UST-002,
UST-003, UST-004 and UST-005.

59. Any report, certification, data presentation, or other document submitted by Respondent
pursuant to this Compliance Order which discusses, describes, demonstrates, supports any
finding or makes any representation concerning Respondent’s compliance or noncompliance
with any requirement of this Compliance Order shall be certified by a responsible corporate

officer or general partner, as appropriate, of Respondent.
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60.

The certification required above shall be in the following form:

I certify that the information contained in or accompanying this [type of
submission] is true, accurate, and complete. As to [the/those] identified
portions of this [type of submission] for which I cannot personally verify
[its/their] accuracy, I certify under penalty of law that this [type of
submission] and all attachments were prepared in accordance with a
system designed to assure that qualified personnel properly gather and
evaluate the information submitted. Based on my inquiry of the person or
persons who manage the system, or those persons directly responsible for
gathering the information, the information submitted is, to the best of my
knowledge and belief, true, accurate, and complete. 1 am aware that there
are significant penalties for submitting false information, including the
possibility of fines and imprisonment for knowing violations.

Signature:
Name:
Title:

All documents and reports to be submitted pursuant to this Compliance Order shall be

sent to the following persons:

61.

1. Documents to be submitted to EPA shall be sent to the attention of:

Melissa Toffel (3LC31)

U.S. Environmental Protection Agency - Region III
1650 Arch Street

Philadelphia, PA 19103-2029
Toffel.Melissa@epa.gov

Fax: (215) 814-5211

2 One copy of all documents submitted to EPA shall also be sent by regular

mail to the attention of:

Russell P. Ellison, 111

UST Program Coordinator

Office of Spill Response & Remediation
Division of Land Protection & Revitalization
VA DEQ

P.O. Box 1105

Richmond, VA 23218

Failure to comply with any of the terms of this Compliance Order may subject

Respondent to the imposition of a civil penalty of up to $58,562 for each day of continued
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noncompliance, pursuant to Section 9006(a)(3) of RCRA, 42 U.S.C. § 6991e(a)(3); the Federal
Civil Penalties Adjustment Act of 1990, as amended by the Debt Collection Improvement Act of
1996, and most recently, by the Federal Civil Inflation Adjustment Act Improvement Act of
2015; and the Civil Monetary Penalty Inflation Adjustment Rule, 83 Fed. Reg. 1190, 1193
(January 10, 2018).

V. PROPOSED CIVIL PENALTY

Section 9006(d)(2) of RCRA, 42 U.S.C. § 6991¢e(d)(2), provides, in relevant part, that
any owner or operator of an underground storage tank who fails to comply with any requirement
or standard of a State program approved pursuant to Section. 9004 of RCRA, 42 U.S.C. § 6991c,
shall be liable for a civil penalty not to exceed $10,000 for each tank for each day of violation.
This amount has been adjusted pursuant to the Federal Civil Penalties Adjustment Act of .1 990,
as amended by the Debt Collection Improvement Act of 1996, and most recently, by the Federal
Civil Inflation Adjustment Act Improvement Act of 2015 by implementing Civil Monetary
Penalty Inflation Adjustment Rules codified at 40 C.F R. Part 19 such that violations of RCRA
Section 9006(d)(2), 42 U.S.C. § 6991e(d)(2), that occur on or before November 2, 2015 are
subject to a civil penalty not to exceed $16,000 per day per violation, and violations that occur
after November 2, 2015 are subject to a civil penalty not to exceed $23,426 per day per violation.
See 78 Fed. Reg. 66643, 66648 (November 6, 2013) and 83 Fed. Reg. 1190, 1193 (January 10,
2018).

Pursuant to 40 C.F.R. § 22.14(a)(4)(ii), Complainant is not proposing a specific penalty at
this time, but will do so at a later date after an exchange of information has occurred in

accordance with 40 C.F.R. § 22.19(a)(4).
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For purposes of determining the amount of any penalty to be assessed, Sections 9006(c)
and (e) of RCRA, 42 U.S.C. §§ 6991e(c) and (e), require EPA to take into account the
seriousness of the violation, any good faith efforts to comply with the applicable requirements,
the compliance history of the owner or operator and any other factors considered appropriate. In
developing a proposed penalty for the violations alleged in this Complaint, EPA will take into
account the particular facts and circumstances of this case with specific reference to EPA’s
November 1990 U.S. EPA Penalty Guidance for Violations of UST Regulations (“UST Penalty
Policy”) (“Enclosure C”), January 11, 2018 Amendments to the EPA’s Civil Penalty Policies to
Account for Inflation (effective January 15, 2018) and Transmittal of the 2018 Civil Monetary
Penalty Inflation Adjustment Rule (“Enclosure D), and December 6, 2013 Amendments to the
U.S. Environmental Protection Agency’s Civil Penalty Policies to Account for Inflation
(Effective December 6, 2013) (“Enclosure E”). These policies provide a rational, consistent and
equitable methodology for applying the statutory penalty factors enumerated above to particular
cases. As a basis for calculating a specific penalty pursuant to 40 C.F.R. § 22.19(a)(4),
Complainant will also consider, among other factors, Respondent’s ability to pay a civil penalty.
The burden of raising and demonstrating an inability to pay rests with the Respondent. In
addition, to the extent that facts and circumstances unknown to Complainant at the time of
issuance of this Complaint become known after the Complaint is issued, such facts and
circumstances may also be considered as a basis for adjusting a civil penalty.

Pursuant to Section 9006(d)(2) of RCRA, 42 U.S.C. § 6991e(d)(2), Complainant
proposes the assessment of a civil penalty of up to $16,000 per day per violation for violations
that occurred on or before November 2, 2015, and up to $23,426 per day per violation for

violations that occurred after November 2,2015. This does not constitute a “demand” as that
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term is defined in the Equal Access to Justice Act, 28 U.S.C. § 2412. Pursuant to 40 C.F.R.
§ 22.14(a)(4)(ii), an explanation of the severity of each violation is given below.
COUNT 1 - FAILURE TO PERFORM TANK RELEASE DETECTION:

According to the UST Penalty Policy Appendix A, the tank release detection violations
alleged in the Complaint (corresponding to violations of 40 C.F.R. § 280.41(a)) constitute a
“major” potential for harm and “major” extent of deviation from the requirements. Respondent’s
failure to ensure that each UST at the Facility was monitored at least every 30 days for releases
using one of the methods required by the federally authorized VA UST Regulations constitutes a
major potential for harm because without release detection monitoring a release may go
unnoticed with serious detrimental consequences. It is a fundamental goal of the UST
regulations to ensure that an UST does not release substances that may harm human health or the
environment. While Respondent installed release detection equipment, it failed to consistently
operate such equipment for UST-001, UST-002, UST-003, UST-004 and UST-005 for extended
periods of time. As the mechanism established by EPA to ensure releases are prevented and
minimized is the release detection program, Respondent’s failure to comply with the tank release
detection monitoring requirements presents a si gnificant harm to, and a major deviation from the
requirements of, the RCRA regulatory program. Penalties for this violation will be assessed on a
per tank basis since there was an independent obligation to monitor each tank for releases at the
Facility.

COUNT 2 - FAILURE TO PERFORM AUTOMATIC LINE LEAK DETECTOR TESTING

According to the UST Penalty Policy Appendix A, the automatic line leak detector
testing violations alleged in the Complaint (corresponding to violations of 40 C.F.R. § 280.44(a))

constitute a “major” potential for harm and “major” extent of deviation from the requirements. It
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is critically important that facility owners and operators utilize effective methods of detecting
releases from underground piping associated USTs, especially for piping that conveys regulated
substances under pressure. The prevention and detection of leaks are the cornerstones of the
UST regulatory program. Respondent’s failure to perform an annual test of the functionality of
the line leak detectors for the underground piping associated with UST-001, UST-002/UST-003
(manifolded), UST-004 and UST-005 presented a substantial risk that a leak would go
undetected. Respondent’s failure to comply with the automatic line leak detector testing
requirements presents a significant harm to, and a major deviation from the requirements of, the
RCRA regulatory program. Penalties for this violation will be assessed on a per tank basis since
there was an independent obligation to test each of the detectors at the Facility.
COUNT 3 - FAILURE TO PERFORM PIPING RELEASE DETECTION

According to the UST Penalty Policy Appendix A, the piping release detection
monitoring violations alleged in the Complaint (corresponding to violations of 40 C.F.R.
§ 280.41(b)(1)(ii)) constitute a “major” potential for harm and “major” extent of deviation from
the requirements. As discussed above, it is critically important that facility owners and operators
utilize effective methods of detecting releases from underground piping associated USTs,
especially for piping that conveys regulated substances under pressure. The prevention and
detection of leaks are the cornerstones of the UST regulatory program. Respondent’s failure to
perform an annual line tightness test or monthly monitoring of underground piping associated
with UST-001, UST-002/UST-003 (manifolded), UST-004 and UST-005 presented a substantial
risk that a leak would go undetected. Respondent’s failure to comply with the piping release
detection requirements presents a signiﬁcaht harm to, and a major deviation from the

requirements of, the RCRA regulatory program. Penalties for this violation will be assessed on a
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per tank basis since there was an independent obligation to monitor the piping associated with
each tank for releases at the Facility.

COUNT 4 - FAILURE TO HAVE OVERFILL PREVENTION EQUIPMENT

According to the UST Penalty Policy Appendix A, the overfill prevention violations
alleged in the Complaint (corresponding to violations of 40 C.F.R. § 280.21(d)) constitute a
“moderate” potential for harm and “major” extent of deviation from the requirements. It is
critically important that facility owners and operators utilize effective methods for preventing
releases at the time product is being transferred to UST systems. The prevention of releases is an
important component of the UST regulatory program. Respondent’s failure to have equipment to
prevent overfilling during the transfer of product on the UST-001, UST-002, UST-003, UST-004
and UST-005 UST systems presented a substantial risic of harm to human health or the
environment associated with a release. Respondent’s failure to comply with the overfill
prevention requirements presents a significant harm to, and a major deviation from the
requirements of, the RCRA regulatory program. Penalties for this violation are assessed on a per
tank system basis since there was an independent obligation to have overfill prevention
equipment for each tank system at the Facility.
COUNT 5 - FAILURE TO TEST CATHODIC PROTECTION SYSTEM
According to the UST Penalty Policy Appendix A, the cathodic protection testing

violations alleged in the Complaint (corresponding to violations of 40 C.F.R. § 280.31(b)(1))
constitute a “moderate” potential for harm and “major” extent of deviation from the
requirements. Cathodic protection systems must be tested for proper operation in order to prevent
releases from steel UST that have corroded. Especially due to the age of the UST systems at the

Facility, Respondent’s failure to conduct 3 year testing of its cathodic protection system posed a
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major risk of harm to human health and the environment as demonstrated by Respondent’s
December 6, 2017 cathodic protection test which showed a failing result. (Following receipt of
EPA’s February 21, 2018 amended Notice of Intent to Prohibit Delivery letter, Respondent
repaired its cathodic protection system in accordance with the recommendations of a cathodic
protection expert and a February 27, 2018 cathodic protection test showed a passing result.)
Respondent’s failure to conduct 3 year testing of its cathodic protection system presents a
significant harm to, and a major deviation from the requirements of, the RCRA regulatory
program. Penalties for this violation are assessed on a Facility basis.

In addition to the above, Complainant may adjust each violation-specific gravity-based
penalty discussed above upward or downward based upon the violator-specific and
environmental sensitivity adjustment factors described in the UST Penalty Policy. In addition,
Complainant may add components to reflect any economic benefit gained by Respondent for
failing to comply with each the regulatory requirements as appropriate.

VI. NOTICE OF RIGHT TO REQUEST A HEARING

Respondent may request a hearing before an EPA Administrative Law Judge and at such
hearing may contest any material fact upon which the Complaint is based, contest the
appropriateness of any compliance order or proposed penalty, and/or assert that the Respondent
is entitled to judgment as a matter of law. To request a hearing, Respondent must file a written
answer ("Answer") within thirty (30) days after service of this Complaint as set forth in 40
C.F.R. § 22.15(a). The Answer should clearly and directly admit, deny or explain each of the
factual allegations contained in this Complaint of which the Respondent has any knowledge.
Where a Respondent has no knowledge of a particular factual allegation and so states, such a

statement is deemed to be a denial of the allegation. The Answer should contain: (1) the
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circumstances or arguments which are alleged to constitute the grounds of any defense; (2) the
facts which the Respondent disputes; (3) the basis for opposing any proposed relief; and (4) a
statement of whether a hearing is requested. All material facts not denied in the Answer will be
considered to be admitted.

Failure of Respondent to admit_deny or explain any material allegation in the Complaint

shall constitute an admission by Respondent of such allegation. Failure to file a timely Answer

may result in the filine of a Motion for Default Order and the possible issuance of a Default

Order imposing the penalties proposed herein without further proceedings. 40 CF R §22.17.

Any hearing requested and granted will be conducted in accordance with the
Consolidated Rules of Practice (i.e., Enclosure A). Respondents must send any Answer to:

Regional Hearing Clerk (3RC00)
U.S. EPA, Region III

1650 Arch Street

Philadelphia, PA 19103-2029

In addition, please send a copy of any Answer to:

Jennifer M. Abramson (3RC50)
Senior Assistant Regional Counsel
U.S. EPA, Region III

1650 Arch Street

Philadelphia, PA 19103-2029

VII. SETTLEMENT CONFERENCE

Complainant encourages settlement of this proceeding at any time after issuance of the
Complaint if such settlement is consistent with the provisions and objectives of RCRA. Whether
or not a hearing is requested, Respondent may request a settlement conference with the
Complainant to discuss the allegations of the Complaint, and the amount of the proposed civil
penalty. HOWEVER, A REQUEST FOR A SETTLEMENT CONFERENCE DOES NOT RELIEVE

RESPONDENT OF ITS RESPONSIBILITY TO FILE A TIMELY ANSWER.
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In the event settlement is reached, its terms shall be expressed in a written Consent
Agreement prepared by Complainant, signed by the parties, and incorporated into a Final Order
signed by the Regional Administrator or his designee. The execution of such a Consent
Agreement shall constitute a waiver of Respondent’s right to contest the allegations of the
Complaint and its right to appeal the proposed Final Order accompanying the Consent
Agreement.

If you wish to arrange a settlement conference, please have your counsel contact Jennifer
M. Abramson, Senior Assistant Regional Counsel, at (215) 814-2066, prior to the expiration of
the thirty (30) day period following service of this Complaint. However, such a request for a
settlement conference does not relieve Respondent of its responsibility to file an Answer within
thirty (30) days following service of this Complaint. Please note that the Quick Resolution
settlement procedures set forth in 40 C.F.R. § 22.18 do not apply to this proceeding as the
Complaint seeks a compliance order and does not contain a specific proposed penalty. 40 C.F.R.
§ 22.18(a)(1).

IX. SEPARATION OF FUNCTIONS AND EX PARTE COMMUNICATIONS

The following EPA offices, and the staffs thereof, are designated as the trial staff to
represent Complainant as the party in this case: the Region III Office of Regional Counsel; the
Region III Land & Chemicals Division; and the Office of the EPA Assistant Administrator for
Enforcement and Compliance Assurance. Commencing from the date of issuance of this
Complaint until issuance of a final agency decision in this case, neither the Administrator,
members of the Environmental Appeals Board, Presiding Officer, Regional Administrator, nor
the Regional Judicial Officer may have an ex parte communication with the trial staff on the

merits of any issue involved in this proceeding. Please be advised that the Consolidated Rules of
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Practice prohibit any ex parte discussion of the merits of a case with, among others, the
Administrator, members of the Environmental Appeals Board, Presiding Officer, Judicial
Officer, Regional Administrator, Regional Judicial Officer, or any other person who is likely to

advise these officials on any decision in this proceeding after issuance of this Complaint.

Dated: qf 3\73- \"‘a %"QW

JohnW. Armstbad, Director
Land and Chemicals Division
U.S. EPA, Region III
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CERTIFICATE OF SERVICE
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Exhibit D
In re: Silky Associates, LLC US EPA Docket No. RCRA-03-2018-0131 Motion for Default Order
Docket No. RCRA-03-2018-0131

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION III
1650 ARCH STREET
PHILADELPHIA, PENNSYLVANIA 19103

U.S. EPA-REGION 3-RHC
In the Matter of: FILED-FFER2013pM1:25E

Silky Associates, LLC, :  Docket No. RCRA-03-2018-0131

Respondent.

ORDER TO AMEND EPA’S ADMINISTRATIVE ENFORCEMENT DOCKET

On December 10, 2018 the United States Environmental Protection Agency (“EPA”)
Office of Administrative Law Judges (“OALJ”) issued an Order of Remand in the above-
captioned matter. (“Order of Remand”). The Order of Remand addressed whether a letter
submitted by the Respondent, Silky Associates, LLC, to EPA Region III satisfied the procedural
and substantive requirements for an Answer to a Complaint as provided by the Consolidated
Rules of Practice, 40 C.F.R. § 22.15.

On July 24, 2018, EPA Region III filed an Administrative Complaint, Compliance Order
and Notice of an Opportunity for a Hearing against Respondent alleging violations of the RCRA
Underground Storage Tank regulations. On August 21, 2018, a representative of the Respondent
sent a letter to the EPA UST Program Officer for the case in which Respondent addressed the
Compliance Order and the issue of Respondent’s compliance with the UST regulations. During
an August 27, 2018 call with EPA, Respondent’s representative indicated that Respondent
wanted the August 21, 2018 letter to be considered as Respondent’s Answer to the Complaint.
(Order of Remand at 1). As a result, treating Respondent’s letter as an Answer, EPA’s counsel
filed the letter with EPA Region I1I’s Regional Hearing Clerk who promptly entered it into
EPA’s Administrative Enforcement Docket. (“Docket”). The letter was identified in the Docket
as Respondent’s Answer to the Complaint.

In the Order of Remand, OALJ held that Respondent’s August 21, 2018 letter does not
satisfy the requirements for an Answer under the Consolidated Rules of Practice because it “was
not filed with the Regional Hearing Clerk, did not request a hearing upon the issues, and did not
clearly and directly admit, deny or explain each of the factual allegations contained in the
Complaint.” (Order of Remand at 2). Additionally, OALJ noted that “Respondent was provided
the opportunity to file an Answer with this Tribunal yet failed to do so.” (/d.) As aresult, OALJ
held that “[b]ecause an Answer has not been filed, it is inappropriate for this Tribunal to retain
jurisdiction of this matter or to continue to serve as Presiding Officer.” (Id.) Therefore, OALJ
remanded this case to the Regional Judicial Officer for EPA Region III “for disposition
consistent with the Rules of Practice.” (/d.)




In re: Silky Associates, LLC  US EPA Docket No. RCRA-03-2018-0131

Thereby, the Regional Hearing Clerk of EPA Region III, is HEREBY ORDERED to
amend EPA’s Administrative Enforcement Docket to reflect OALJ’s holding that the August 21,
2018 letter submitted by Respondent does not qualify as an Answer in the above-caption matter.

/) L

Joseph/.l'.’ Lisa /
Regional Judicial and Presiding Officer
USEPA Region III

SO ORDERED.

Dated:  Te\y 5/ L0y




In re: Silky Associates, LLC US EPA Docket No. RCRA-03-2018-0131

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that, on FEB 07 2008 , I filed the foregoing
Order to Amend EPA’s Administrative Enforcement Docket and caused the Order to be served
on the following persons in the matter indicated below.

Copy by Inter-Office Mail:

Jennifer M. Abramson

Senior Assistant Regional Counsel

United States Environmental Protection Agency — Region III
Mail Code 3RC50

1650 Arch Street

Philadelphia, PA 19103-2029

For Complainant

Copy by Certified Mail/Return Receipt Requested:

Lakhmir Bagga
Silky Associates, LLC

200 E. Williamsburg Road
Sandston, VA 23150
For Respondent

Copy by Certified Mail/Return Receipt Requested:

Mary Angeles

U.S. Headquarters Hearing Clerk
Environmental Protection Agency
Office of Administrative Law Judges
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460-2001

B_Ufm WJ{?@
Bevin Esposito '

Regional Hearing Clerk
U.S. EPA, Region III
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In the Matter of:

Silky Associates, LL.C, Docket No. RCRA-03-2018-0131

Nt N N N N

Respondent.

ORDER OF REMAND

This proceeding was initiated by the filing of an Administrative Complaint, Compliance
Order and Notice of Opportunity for Hearing (“Complaint”) with the Regional Hearing Clerk,
Region III, U.S. Environmental Protection Agency, on July 24, 2018. On July 26, 2018, the
Agency served Respondent with copies of the Complaint and the Consolidated Rules of Practice
Governing the Administrative Assessment of Civil Penalties and the Revocation/Termination or
Suspension of Permits, 40 C.F.R. §§ 22.1 to 22.45 (“Rules of Practice”), as required by 40
C.F.R. § 22.5(b)(1).

Respondent failed to file an Answer with the Regional Hearing Clerk within 30 days after
service of the Complaint. See 40 C.F.R. § 22.15(a). However, on August 21, 2018, Lakhmir
Bagga, Respondent’s representative, sent a letter addressing the Compliance Order, in an
apparent attempt to demonstrate compliance with the underground storage tank (“UST”)
regulations, directly to Melissa Toffel, a program officer for the UST program in Region I1I’s
Land and Chemicals Division. See Respondent’s Answer to the Complainant (Aug. 27, 2018).
On August 27, 2018, counsel for the Agency contacted Mr. Bagga to explain the consequences
for failing to timely file an Answer. /d. Mr. Bagga clarified that the letter to Ms. Toffel should
be considered Respondent’s Answer to the Complaint and requested that Agency counsel file it
on Respondent’s behalf, which the Agency’s counsel did the same day. /d. Two days later, the
Regional Hearing Clerk forwarded this matter to the Office of Administrative Law Judges
pursuant to 40 C.F.R. § 22.21(a).

I was designated to preside over this proceeding on August 30, 2018. On August 31,
2018, I issued a Prehearing Order that ordered the parties to file preliminary statements and
prehearing exchanges of information. The Agency timely filed a Preliminary Statement and
Initial Prehearing Exchange.

On October 22, 2018, Silky Bagga filed a letter dated October 16, 2018, on Lakhmir
Bagga’s behalf, requesting an extension of time to the deadlines in the Prehearing Order or for
the deadlines to be dropped altogether because Mr. Bagga was in India seeking medical



treatment until November 11, 2018.!

On October 29, 2018, the undersigned issued an order requiring Respondent to file an
Answer to the Complaint by November 16, 2018, because Respondent’s letter to Ms. Toffel was
not filed with the Regional Hearing Clerk, did not request a hearing upon the issues, and did not
clearly and directly admit, deny, or explain each of the factual allegations contained in the
Complaint.

On October 31, 2018, the Agency filed Complainant’s Response to Respondent’s
October 16, 2018 Letter consenting to a reasonable extension of time and opposing a dismissal of
the Complaint to the extent that the letter was construed as a motion to dismiss.

On November 16, 2018, Silky Bagga filed a letter dated two days earlier, on Lakhmir
Bagga’s behalf, clarifying that Respondent was not able to meet the deadlines due to Mr.
Bagga’s health problems. She attached a letter from Mr. Bagga’s doctor which stated that “[d]ue
to his current health state, Mr. Bagga would benefit from an extension of 3-4 weeks to comply
with any requirements.”

On November 23, 2018, the Agency filed Complainant’s Rebuttal Prehearing Exchange
in which it proposed a penalty of $186,095.00 and provided a detailed explanation of how it
reached that amount.

On December 7, 2018, the Agency filed a Motion seeking leave to file a Joint Motion for
the Appointment of a Neutral beyond the deadline established for such joint motions by the
August 31st Prehearing Order.

For proceedings commenced in an EPA Regional Office, the Regional Judicial Officer
serves as Presiding Officer “until the respondent files an answer[.]” 40 C.F.R. § 22.4(b). “When
an answer is filed, the Regional Hearing Clerk shall forward a copy of the complaint, the answer,
and any other documents filed in the proceeding to the Chief Administrative Law Judge who
shall serve as Presiding Officer or assign another Administrative Law Judge as Presiding
Officer.” 40 C.F.R. § 22.21(a). Although Respondent indicated that its letter to a UST Program
Officer should be construed as an Answer to the Complaint, the letter was insufficient to serve as
an Answer because it “was not filed with the Regional Hearing Clerk, did not request a hearing
upon the issues, and did not clearly and directly admit, deny, or explain each of the factual
allegations contained in the Complaint.” See Order for Respondent to File Answer at 2. Further,
Respondent was provided the opportunity to file an Answer with this Tribunal yet failed to do so.
Because an Answer has not been filed, it is inappropriate for this Tribunal to retain jurisdiction
of this matter or to continue to serve as Presiding Officer.

Consequently, this matter is REMANDED the Regional Judicial Officer, Region III,
U.S. Environmental Protection Agency for disposition consistent with the Rules of Practice.
Accordingly, the undersigned declines to issue rulings on Respondent’s requests for additional

!'Silky Bagga’s letters of October 16th and November 14th do not reveal her relationship
to Respondent or Lakhmir Bagga.



time and the Complainant’s Motion seeking leave to file the parties’ Joint Motion for
Appointment of a Neutral.

SO ORDERED.

OO

Susan L. Biro
Chief Administrative Law Judge

Dated: December 10, 2018
Washington, D.C.



In the Matter of Silky Associates, LLC, Respondent.
Docket No. RCRA-03-2018-0131

CERTIFICATE OF SERVICE

I hereby certify that the foregoing Order of Remand, dated December 10, 2018, and issued by
Chief Administrative Law Judge Susan L. Biro, was sent this day to the following parties in the

manner indicated below.
,/7 /M
U A

Mary Angeles
Paralegal Specialist

Original and One Copy by Personal Delivery to:
Mary Angeles, Headquarters Hearing Clerk
U.S. Environmental Protection Agency

Office of Administrative Law Judges

Ronald Reagan Building, Room M1200

1300 Pennsylvania Ave., NW

Washington, DC 20004

Copy by Electronic Mail to:

Jennifer M. Abramson

Senior Assistant Regional Counsel

U.S. Environmental Protection Agency, Region 3
Mail Code 3RC50

1650 Arch Street

Philadelphia, PA 19103-2029

Email: abramson.jennifer@epa.gov

For Complainant

Copy by Certified Mail to:

Attn: Lakhmir Bagga

Silky Associates, LLC

200 E. Williamsburg Road

Sandston, VA 23150

Certified Mail No: 7005 1160 0004 4342 4397
For Respondent

Dated: December 10, 2018
Washington, D.C
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In the Matter of:
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Respondent.

ORDER FOR RESPONDENT TO FILE ANSWER

The Administrative Complaint, Compliance Order and Notice of Opportunity for Hearing
(“Complaint”) in this matter was filed with the Regional Hearing Clerk, Region III, U.S.
Environmental Protection Agency, on July 24, 2018. The Agency served a copy of the filed
Complaint on Respondent on July 26, 2018. On August 27, 2018, Agency counsel filed a
document styled “Respondent’s Answer to the Complaint” and attached a letter dated August
2018, from a representative of Respondent addressed directly to UST Program Officer Melissa
Toffel of U.S. EPA, Region III’s Land and Chemicals Division. See Respondent’s Answer to the
Complainant (Aug. 27, 2018). On August 27, 2018, counsel for the Agency, contacted
Respondent’s representative who asked Agency counsel to treat the letter as Respondent’s
Answer and file it on its behalf. Accordingly, treating the letter as an Answer, Agency counsel
filed the letter with the Regional Hearing Clerk on August 27, 2018, and two days later day the
Regional Hearing Clerk forwarded this matter to the Office of Administrative Law Judges. 1 was
designated to preside over this proceeding on August 30, 2018.

Respondent’s letter does not appear to acknowledge the Complaint or address any
allegations contained therein. Therefore, the letter does not comply with the Consolidated Rules
of Practice Governing the Administrative Assessment of Civil Penalties and the
Revocation/Termination or Suspension of Permits, 40 C.F.R. §§ 22.1 to 22.45 (“Rules of
Practice” or “Rules™).! With respect to filing an Answer to the Complaint, the Rules of Practice
provide as follows:

(a) General. Where respondent: Contests any material fact upon
which the complaint is based; contends that the proposed penalty,
compliance or corrective action order . . . is inappropriate; or
contends that it is entitled to judgment as a matter of law, it shall file

! The parties are advised to familiarize themselves with the applicable statute(s) and the Rules of
Practice. An informal Practice Manual, Citizen’s Guide to proceedings before the Office of
Administrative Law Judges (“OALJ”), and significant decisions issued by the Administrative
Law Judges are accessible on the OALJ’s website at www.epa.gov/oalj.




an original and one copy of a written answer to the complaint with
the Regional Hearing Clerk and shall serve copies of the answer on
all other parties. Any such answer to the complaint must be filed
with the Regional Hearing Clerk within 30 days after service of the
complaint.

(b) Contents of the answer. The answer shall clearly and directly
admit, deny or explain each of the factual allegations contained in
the complaint with regard to which respondent has any knowledge.
Where respondent has no knowledge of a particular factual
allegation and so states, the allegation is deemed denied. The answer
shall also state: The circumstances or arguments which are alleged
to constitute the grounds of any defense; the facts which respondent
disputes; the basis for opposing any proposed relief; and whether a
hearing is requested.

(c) Request for a hearing. A hearing upon the issues raised by the
complaint and answer may be held if requested by respondent in its
answer. If the respondent does not request a hearing, the Presiding
Officer may hold a hearing if issues appropriate for adjudication are
raised in the answer.

(d) Failure to admit, deny, or explain. Failure of respondent to
admit, deny, or explain any material factual allegation contained in
the complaint constitutes an admission of the allegation.

(e) Amendment of the answer. The respondent may amend the
answer to the complaint upon motion granted by the Presiding
Officer.

40 C.F.R. § 22.15. However, Respondent’s letter was not filed with the Regional Hearing Clerk,
did not request a hearing upon the issues, and does not clearly and directly admit, deny, or
explain each of the factual allegations contained in the Complaint.

Consequently, no later than November 16, 2018, Respondent is ORDERED to file an
Answer that complies with the Rules of Practice and to clearly state if it desires a hearing upon
the issues. Notwithstanding the Rules’ instructions to file an Answer with the Regional Hearing
Clerk, because the matter has now been forwarded to this Tribunal, Respondent shall file its
Answer with this Tribunal and shall serve a copy on the Agency as directed below.

RESPONDENT IS CAUTIONED THAT FAILURE TO TIMELY COMPLY WITH THIS
ORDER MAY RESULT IN THE ENTRY OF DEFAULT JUDGMENT AGAINST IT.

Filing and Service. Consistent with Section 22.5 of the Rules of Practice, the original
and one copy of all documents intended to be part of the record in this proceeding (excluding a
fully-executed Consent Agreement and Final Order, which must be filed with the Regional




Hearing Clerk), shall be filed with the Headquarters Hearing Clerk.> Electronic filing is strongly
encouraged.’ To file a document electronically, a party shall use a web-based tool known as the
OALJ E-Filing System by visiting the website for the OALJ at www.epa.gov/oalj. Documents
filed electronically are deemed to constitute both the original and one copy of the document.

Any party choosing to file electronically must first register with the OALJ E-Filing
System at https://yosemite.epa.gov/OA/EAB/EAB-ALJ Upload.nsf. There may be a delay of
one to two business days between the time a party applies for registration and the time at which
the party is able to upload documents into the system.

A document submitted to the OALJ E-Filing System is considered “filed” at the time and
date of electronic reception, as recorded by the OALJ E-Filing System immediately upon
reception. To be considered timely, documents submitted through the OALJ E-Filing System
must be received by 11:59 p.m. Eastern Time on the date the document is due, unless another
time is specified by the Judge. Within an hour of a document being electronically filed, the
OALJ E-Filing System will generate an electronic receipt of the submission that will be sent by
email to both the party submitting the document and the Headquarters Hearing Clerk.

The OALJ E-Filing System will accept any type of digital file, but the file size is limited
to 70 megabytes.* Electronically filed textual documents must be in Portable Document Format
(“PDF”). A motion and any associated brief may be filed together through the OALJ E-Filing
System. However, any documents filed in support of a brief, motion, or other filing, such as
copies of proposed exhibits submitted as part of party’s prehearing exchange, should be filed
separately as an attachment. Where a party wishes to file multiple documents in support of a
brief, motion, or other filing, rather than filing a separate attachment for each such document, the
documents should be compiled into a single electronic file and filed as a single attachment, to the
extent technically practicable. Attached to this Order is further guidance on the use of the OALJ
E-Filing System for purposes of electronic filing.

Alternatively, documents may be filed by U.S. mail, personal delivery, courier, or
commercial delivery service. To file a document using the U.S. Postal Service, address the
document to:

2 Pursuant to the Headquarters Hearing Clerk Pilot Project, the OALJ and Headquarters Hearing
Clerk shall keep the official record and be the proper filing location for all contested cases in
which an answer was filed after May 1, 2012. For more information, see the OALJ’s website at
wWww.epa.gov/oalj.

3 More information about electronic filing may be found in the Standing Order Authorizing
Electronic Filing in Proceedings Before the Office of Administrative Law Judges, available on
the OALJ website at www.epa.gov/oalj.

*If your multimedia file exceeds 70 megabytes, you may submit the file on a compact disc or
thumb drive and mail it to one of the addresses above, or contact Michael Wright, a staff attorney
at the OALJ, who can be reached at (202) 564-3247 or wright.michaelb@epa.gov, for
instructions on alternative electronic filing methods.



Headquarters Hearing Clerk

Office of Administrative Law Judges
U.S. Environmental Protection Agency
1200 Pennsylvania Ave., NW

Mail Code 1900R

Washington, DC 20460

To file a document using UPS, FedEx, DHL, other courier or commercial delivery
service, or personal delivery, address the document to:

Headquarters Hearing Clerk

Office of Administrative Law Judges
U.S. Environmental Protection Agency
Ronald Reagan Building, Room M1200
1300 Pennsylvania Ave., NW
Washington, DC 20004

A document submitted by U.S. mail, personal delivery, courier, or commercial delivery
service is considered “filed” when the Headquarters Hearing Clerk physically receives it, as
reflected by the inked date stamp physically applied by the Headquarters Hearing Clerk to the
paper copy of the document. The OALJ is open to receive such paper filings between 8:30 a.m.
and 4:30 p.m. Eastern Time, Monday through Friday.

Regardless of the method of filing, all filed documents must be signed and must contain
the contact name, telephone number, mailing address, and email address of the filing party or its
authorized representative.

A copy of each document filed in this proceeding shall also be served on the undersigned
and on each party. 40 C.F.R. § 22.5(b). Documents may be served by U.S. mail, personal
delivery, reliable commercial delivery service, or email if the party being served has consented in
writing to service by email and provided a valid email address. 40 C.F.R. § 22.5(b)(2).
Documents filed through the OALJ E-Filing System are deemed to have been served on the
undersigned. A document is considered served upon mailing, when placed in the custody of a
reliable commercial delivery service, or upon electronic transmission. 40 C.F.R. § 22.7(c).

Privacy Act Statement; Notice of Disclosure of Confidential and Personal
Information; Waiver of Confidentiality and Consent to Public Disclosure. The parties are
cautioned that, unless redacted, all information filed with the OALJ will be made publicly
available. Thus, the parties are hereby advised not to file any Confidential Business Information
(“CBI”) or Personally Identifiable Information (“PII”’) pertaining to any person. Where filing of
such information is necessary, the parties are hereby advised to redact (i.e., remove or obscure)
the CBI or PII present in the materials filed. This may include information that, if disclosed to
the public, would constitute an unwarranted invasion of personal privacy, such as Social Security
numbers, medical records, and personal financial information.

To the extent that any person files or submits any unredacted CBI or PII pertaining to



themselves or their client, that person thereby waives any claims to confidentiality and thereby
consents to public disclosure by EPA, including posting on the Internet, of all such information
they submit. Submission of such information through the OALJ E-Filing System will also be
considered a waiver of confidentiality. To protect such information against public disclosure,
parties must follow the procedures specified on the OALJ website at www.epa.gov/oalj.

Contact Information. For any questions about this Order, the Rules, or any other
procedural, scheduling, or logistical issues, you may contact Michael B. Wright, Attorney-
Advisor, at (202) 564-3247 or wright.michaelb@epa.gov.

SO ORDERED.

O

Susan L. Biro & =~ ™

Chief Administrative Law Judge

Dated: October 29, 2018
Washington, D.C.



In the Matter of Silky Associates, LLC, Respondent.
Docket No. RCRA-03-2018-0131

CERTIFICATE OF SERVICE

I hereby certify that the foregoing Order for Respondent to File Answer, dated October 29,
2018, and issued by Chief Administrative Law Judge Susan L. Biro, was sent this day to the
following parties in the manner indicated below.

Mary Angeles
Paralegal Specialist

Original and One Copy by Personal Delivery to:
Mary Angeles, Headquarters Hearing Clerk
U.S. Environmental Protection Agency

Office of Administrative Law Judges

Ronald Reagan Building, Room M1200

1300 Pennsylvania Ave., NW

Washington, DC 20004

Copy by Electronic and Regular Mail to:
Jennifer M. Abramson

Senior Assistant Regional Counsel

U.S. Environmental Protection Agency, Region 3
Mail Code 3RC50

1650 Arch Street

Philadelphia, PA 19103-2029

Email: abramson.jennifer@epa.gov

For Complainant

Copy by Certified Mail and Regular Mail to:
Lakhmir Bagga

Owner

Silky Associates, LLC

200 E. Williamsburg Road

Sandston, VA 23150

Certified Mail No. 7005-1160-0004-4342-4342
For Respondent

Dated: October 29, 2018
Washington, D.C.



OFFICE OF ADMINISTRATIVE LAW JUDGES
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C.

GUIDANCE ON USE OF OALJ E-FILING SYSTEM

The Office of Administrative Law Judges (“OALJ”) utilizes a web-based tool known as
the OALJ E-Filing System to allow registered users to file documents electronically. Sending a
document to oaljfiling@epa.gov or an email address of a staff member within the OALIJ is not a
valid method of electronic filing, unless otherwise specified in writing by the presiding
Administrative Law Judge. The OALJ E-Filing System is accessible at www.epa.gov/oalj.
Documents filed electronically are deemed to constitute both the original and one copy of the
document, and are deemed to have been both filed with the Headquarters Hearing Clerk and
served electronically on the presiding Administrative Law Judge.

Any party choosing to file electronically must first register with the OALJ E-Filing
System at https://yosemite.epa.gov/OA/EAB/EAB-ALJ Upload.nsf. Registration is not
automated. There may be a delay of one to two business days between the time a party applies
for registration and the time at which the party is able to upload documents into the system.
Parties are advised to plan accordingly.

To be considered timely, documents submitted through the OALJ E-Filing System must
be received by 11:59 p.m. Eastern Time on the day the document is required to be filed, unless
another time is specified by the presiding Administrative Law Judge. Immediately upon
reception by the OALJ E-Filing System, the document will be marked with the official filing
date and time. The OALJ E-Filing system will then generate an electronic receipt of the
submission that will be sent by email to both the party submitting the document and the
Headquarters Hearing Clerk. There may be a delay of approximately one hour between
submission of the document and transmission of the electronic receipt.

The OALJ E-Filing System will accept any type of digital file, but the file size is limited
to 70 megabytes. Electronically filed textual documents must be in Portable Document Format
(GGPDF”).

A motion and any associated brief may be filed together through the OALJ E-Filing
System. However, any documents filed in support of a brief, motion, or other filing, such as
copies of proposed exhibits submitted as part of a party’s prehearing exchange of information,
should be submitted separately as an attachment. Where a party wishes to file multiple
documents in support of a brief, motion, or other filing, rather than filing a separate attachment
for each such document, the documents should be compiled into a single electronic file and filed
as a single attachment, to the extent technically practicable. For example, where a party is filing
copies of 12 proposed exhibits as part of its prehearing exchange, those 12 proposed exhibits
should be submitted together as one attachment consisting of a single electronic file, to the extent
technically practicable.

Page 1 of 2



The OALJ E-Filing System is not equipped either to accommodate or to protect the
privacy of confidential business information (“CBI”) or sensitive personally identifiable
information (“PII”’) that could be used to identify or trace an individual, such as Social Security
numbers, medical records, or personal financial information. If a party wishes to electronically
file a document containing such information, the party shall redact (i.e., remove or obscure) that
information from the document before filing the redacted version of the document through the
OALIJ E-Filing System. If the party wishes for the presiding Administrative Law Judge to
consider the CBI or PII contained in the document, the party shall also file a paper copy of the
unredacted version of the document by means other than the OALJ E-Filing System, in
accordance with the procedures specified on the OALJ’s website at www.epa.gov/oalj. To the
extent that any person files any un-redacted CBI or PII through the OALJ E-Filing System, that
person thereby waives any claims to confidentiality and consents to public disclosure of all such
information.

Page 2 of 2



Exhibit G
Motion for Default Order
Docket No. RCRA-03-2018-0131

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION III
1650 Arch Street
Philadelphia, Pennsylvania 19103-2029
In the Matter of: )
) Docket No: RCRA-03-2018-0131
Silky Associates, LLC )
200 E. Williamsburg Road ) Respondent’s Answer to the Complaint
Sandston, VA 23150 )
)
Respondent, )
)
Lucky Mart )
200 E Williamsburg Road )
Sandston, VA 23150 )
)
Facility. )
L On July 23, 2018, the Director of the Land and Chemicals Division of the U.S.

Environmental Protection Agency, Region III (“Complainant™) issued an Administrative
Complaint, Compliance Order and Notice of Opportunity for Hearing (“Complaint™) pursuant to
Section 9006 of the Solid Waste Disposal Act, commonly referred to as the Resource
Conservation and Recovery Act of 1976, as amended by the Hazardous and Solid Waste
Amendments of 1984 (collectively “RCRA™), 42 U.S.C. § 6991e, and the Consolidated Rules of
Practice Governing the Administrative Assessment of Civil Penalties and the Revocation/
Termination or Suspension of Permits (“Consolidated Rules of Practice™), 40 C.F.R. Part 22, to
Silky Associates, LLC (“Respondent™).

2. The Complaint alleges that the Respondent violated RCRA and the Commonwealth of
Virginia federally authorized underground storage tank (“UST"”) regulations codified at 9 VAC
§ 25-580-10 et seq. at Respondent’s Lucky Mart facility located at 200 E Williamsburg Road in
Sandston, Virginia (“Facility™).

3. The Complainant served a copy of the filed Complaint on the Respondent which,
according to the certified mail return receipt “green” card, was delivered on July 26, 2018.
Pursuant to 40 C.F.R. Part 22.5(b)(iii), proof of service of the Complaint was filed on August 2,
2018.

4. On August 9, 2018, the undersigned returned a voicemail message left by Respondent
and spoke with Lakhmir Bagga on the telephone concerning the Complaint. After confirming
that Respondent is acting pro se (i.e., not represented by counsel) and clarifying that the
undersigned represents Complainant, the undersigned inter alia explained to Mr. Bagga the
consequences of failing to file an Answer within thirty (30) days.



3. On August 21, 2018, Respondent submitted a response, by fax and by regular mail,
consisting of a four page hand-written letter, a one page monthly rectifier operating record, and
an executed certification, to the attention of UST Program Officer Melissa Toffel of U.S.
Environmental Protection Agency, Region III’s Land and Chemicals Division. Respondent’s
submissions are included in Attachment A.

6. On August 27, 2018, the undersigned contacted Respondent via the telephone and spoke
with Lakhmir Bagga. After confirming that Respondent is acting pro se (i.e., not represented by
counsel) and explaining that the factual allegations in the Complaint will deemed to be admitted
if a timely Answer is not filed, Mr. Bagga clarified that the response submitted on August 21,
2018 should be considered as Respondent’s Answer to the Complaint and requested that the
undersigned file it on Respondent’s behalf.

) o -»x\ B N
baed: AUG 27 2018 A M B
Jennifer M. Abramson
Senior Assistant Regional Counsel




ATTACHMENT A

RESPONDENT’S ANSWER
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The certification required above shal] be in the following form:

are significant penalties for submitting false information, including the
possibility of fines and imprisonment for knowing violations.

Signature:
Name:
Title:

All documents and reéports to be submitted pursuant to this Compliance Order shall be

sent to the following persons:

1. Documents to be submitted to EPA shall be sent to the attention of:

Melissa Toffe] (3LC31)

U.S. Environmenta] Protection Agency - Region 1]
1650 Arch Street

Philadelphia, PA 19103-2029

Toffel. Melissa@epa.pov

Fax: (215) 814-5211

2, One copy of al] documents submitted to EPA shall also be sent by regular
mail to the attention of:

Russell P, Ellison, II1

UST Program Coordinator

Office of Spill Response & Remediation
Division of Land Protection & Revitalization
VA DEQ

P.O. Box 1105

Richmond, VA 23218



N, |y T S
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The certification required above shall be in the following form:

knowledge and belief, true, accurate, and complete. Iam aware that there
are significant penalties for submitting false information, including the
possibility of fines and imprisonment for knowing violations.

Signature: 7,{ . f%/

Name: LV V01 R ¢ .'Rﬁéé'rﬁ_
Title: N/ EO !

60.  All documents angd TEpOrts to be submitted pursuant to this Compliance Order shal] be

sent to the following persons;

L Documents to be submitted to EPA shal] be sent to the attention of:

Melissa Toffel (3LC3 1) .
U.S. Environmental Protection Agency - Regionllr |
1650 Arch Street :

Philadelphia, PA 19103-2029

Toffel. Melissa@epa. vov

Fax: (215) 814-521)

2 One copy of all documents submitted to EPA shall also be sent by regulﬁr
mail to the attention of-

Russell P, Ellison, IIT

UST Program Cuoordinator

Office of Spill Response & Remediation
Division of Lan Protection & Revitalization
VADEQ

P.O. Box 1105

Richmond, vA 23218

61.  Failure to comply with any of the terms of this Compliance Order may subject

Respondent to the imposition of a civil penalty of up to $58,562 for each day of continued

12

P.01

AJG-21-2018 14:33
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION III
1650 Arch Street
Philadelphia, Pennsylvania 19103-2029

In the Matter of: )

) Docket No: RCRA-03-2018-0131
Silky Associates, LLC )
200 E. Williamsburg Road )
Sandston, VA 23150 )
)
Respondent, )
)
Lucky Mart )
200 E Williamsburg Road )
Sandston, VA 23150 )
)
Facility. )

CERTIFICATE OF SERVICE

[ certify that the foregoing RESPONDENT’S ANSWER TO THE COMPLAINT in the
above referenced matter was sent this day in the following manner to the below addressees:

Original and one copy by hand-delivery: Regional Hearing Clerk

Copy by Certified Mail Return Receipt Requested: Mr. Lakhmir Bagga
Silky Associates, LL.C
200 E. Williamsburg Road
Sandston, VA 23150

i
"

Date Jennifer M. Abramson (BRC50)

Senior Assistant Regional Counsel

U.S. Environmental Protection Agency, Region II]
1650 Arch Street

Philadelphia, PA 19103

Phone: (215) 814-2066

Email: Abramson.Jennifer@epa.cov




Exhibit H
Motion for Default Order
Docket No. RCRA-03-2018-0131

United States Office of

Environmenta! Protection Sohd Waste and

Agency Emergency Response
PaR——

N
\'IE PA DIRECTIVE NUMBER: 9610.12
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MEMORANDUM

SUBJECT: Final "U.S. EPA Penalty Guidance for Violations of UST

Regulations” ﬁza}—
Lo

FROM: Don R. Clay, Assistant A
Office of Solid Waste and

James M. Strggg,,hssigzgz—- dministrator
Office of Enfdrcem

TO: Waste Management Division Directors,
Regions I-III, V-IX
wWater Division Directors,
Regions IV & X

Regional Counsels, Regions I - X

Attached is the final version of the "U.S. EPA Penalty
Guidance for Violations of UST Regulations" (OSWER Directive
9610.12). The purpose of this document is to provide guidance to
the Regions on calculating civil penalties against owners and
operators of underground storage tanks (USTs) who are in violation
of the UST technical standards and financial responsibility
regulations.

This version is based on the April 11, 1990 draft and
incorporates Regional comments. Highlights of those comments and
revisions to the document include:

o expanding the upward range of adjustments to the matrix values
to facilitate reaching the statutory maximum penalty,

o replacing the environmental sensitivity factor with the
environmental sensitivity and the days of non-compliance
multipliers,

o reserving a chapter for a discussion of penalties for Federal

field citaticns, and

wxamples of the application of this guidance in



wWhile the Agency has emphasized the need to stress voluntary
compliance with the UST regulations because of the large size of
the regulated community, we also have recognized the need to send
a strong enforcement message to those owners and operators who do
not comply with the regulations. This document is de51gned to
provide the Regions flexibility in assessing penalties in response
to the unique characteristics of each case, while estab11sh1ng a
national framework to ensure that penalties are assessed in a fair
and consistent manner, and that such penalties serve to deter
potential violators and assist in achieving compliance. Thus, this
document provides the flexibility to assess penalties for as little
as several hundred dollars and as much as several hundred thousand
dollars, based on the specifics of the case.

This document supplements the "UST/LUST Enforcement Procedures
Guidance Manual" (OSWER Directive 9610.11), which provides quidance
to the Regions on taking enforcement actions, discusses situations
in which Regional enforcement responses are warranted, and the
factors to be considered in determining the appropriate enforcement
response (including the assessment of civil penalties).

The penalty guidance was developed by a workgroup consisting
of UST program managers, staff and attorneys from Regions IV, V ang
VII and OUST staff, and was reviewed by the Office of Waste
Programs Enforcement and the Office of Enforcement for consistency
with Agency policy. We want to thank everyone for their excellent
work in this cooperative effort. If you have any questions or
would like additional information, please have your staff contact
Josh Baylson of QUST on FTS 475-9725.

Attachment

cc: Ron Brand, QUST
Joe Retzer, OUST
UST Regional Program Managers
UST Regional Attorneys
Susan Bromm, OWPE
Kathie Stein, OE
John Rasnic, OAQPS
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NOTICE

The procedures set forth in this document are intended solely for the guidance of the U.S. EPA.
They are not intended, and cannot be relied on, to create rights, substantive or procedural, enforceable
by any party in litigation with the United States government. The U.S. EPA reserves its right to act at
vanance with this guidance and to change it at any time without public notice.
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CHAPTER 1. INTRODUCTION TO UST PENALTY GUIDANCE

This document providas guidance to U.S. Environmental Protection Agency (EPA) Regional
Offices on calculating civil penalties against owner/operatars of underground storage tanks (USTs) who
are in violation of the UST technical standards and financial responsibility regulations. The
methodology described in this guidance seeks to ensure that UST civil penaities, which can be as high
as $10,000 for each tank for each day of violation, are assessed in a fair and consistent manner, and
that such penalties serve to deter potential violators and assist in achieving compliance.

This penalty document is part of a series of enforcement documents which includes: (1} the
Agency's UST/LUST Enforcement Procedures Guidance Manual (OSWER Directive 9610.11, July 1990),
which provides guidance to U.S. EPA Regional personnel on taking enforcement actions against
violations of the UST technical requirements; and {2) the draft “Interim Enforcement Response Strategy
for Violations ot UST Financial Responsibility Requirements,” which provides guidance an taking
enforcement actions against violations of the financial responsibility requirements. Although these
enforcement documents are intended primarily for U.S. EPA Regional enforcement staff, State and local
UST implementing agencies may find it useful to adapt some of the concepts and methodologies for
their own UST enforcement programs.

This chapter briefly describes the U.S. EPA’s authorities for taking enforcement action and
assassing civil penalties. it also provides an overview of the enforcement actions that may be taken in
response to UST violations, and indicates how the assessment of penalties fits into the enforcement
framewark.

1.1 u.S. EPA PENALTY AUTHORITY

The U.S. EPA's authority for assessing civil penaities for violations of UST requirements is
provided by Subtitle | of the Resource Consarvation and Recovery Act (RCRA). Under the Hazardous
and Solid Waste Amendments of 1984, Congress added Subtitle | to RCRA in response to the growing
environmental and health problems created by releases from USTs. The statutory framework lor the
national UST program is set forth in Sections 3002 through 9004 of Subtitie 1.

Under Section 9006 of Subtitle |, EPA is authorized to take enforcement actions and assess
penalties against violators of requirements promuigated under Subtitle |, including technical standards
and financial responsibility requiremants.1 In particular, Section 9006(a) pravides the authority to issue
administrative orders requiring compliance within a reasonable specified time period. All such orders
will be processed within the Agency according to the Consolidated Rules of Practice (CROP).2
Pursuant to Section 9006(d), a Section 9006 compliance order may assess a civil penalty, provided that
the penalty does not exceed $10,000 for each tank for each day of violation of the technical standards

' These are contained in two separate rules: the UST Technical Standards Rule, 40 CFR Part 280,
Subparts A through G (promulgated September 23, 1988) and the UST Financial Responsibility Rule,
40 CFR Pant 280, Subpart H (promulgated October 26, 1988).

2 40 CFR Pan 22, “The Consolidategfidme g LracticeiCoveniing the ¢ w7 ~rative Assessment of
Civil Penatties and the Revocation or £ 150asineGhPer 873 11 i A rled to cover
administrative enforcement actions under Section 9006 (s¢3 53§ % 83, " , +4, 1988).

-1-
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and financial responsibility rules. This document presents guidance for determining the appropriate
civil penalty amount for an administrative complaint and order, and discusses use of penatties in field
citations.

In addition to administrative enforcement actions, EPA may initiate judicial enforcement actions
under Section 9006 to compel compliance with Subtitle I's statutory and regulatory requirements. EPA's
judicial enforcement actions are processed through Federal courts and are reserved for violations of
administrative orders. Under such actions, EPA is authorized to seek judicial penalties of up to $25,000
for each day of continued noncompliance with an administrative order issued under Section 9006 or a
corrective action order issued under Section 9003. in these cases, Agency personnel should seek the
maximum penalty.*

1.2 OVERVIEW OF THE UST ENFORCEMENT PROCESS

The USTALUST Enforcement Procedures Guidance Manual (OSWER Directive 9610.11, July 1990)
describes the range of enforcement actions that may be taken in response to an UST violation. These
enfarcemert options vary from initial responses, such as warmning letters or notices of violation (NOVs),
which encourage compliance, to more stringent actions, such as adminustrative orders and judicial
injunctions, which compel compliance and, if appropriate, penalize violators. Exhibit 1 presents the
various enforcement actions that may be taken once a violation of an UST requirement is identified. In
general, enforcament personnel will take the least costly enforcement action that appears necessary to
achieve compliance and create a strong deterrent, and will escalate the severity of the enforcement
response if the initial action fails.

As shown in Exhibit 1, there are two approaches 1o taking enforcement actions. Under the
‘traditional* approach, enforcement personnel may initially respond to a discovered violation by issuing
a warr:ng letter or NOV to inform the owner/operator of the violation, explain what actions need to be
taken, and mdicate possible consequences if the owner/operater fails to achieve compliance. {t
necessary, enforcement personnel may then meet with the owner/operator t0 negotiate an agreed-upon
course of action for the owner/operator to follow to achieve compliance. Howaever, for recalcitrant
violators, or where violations pose a threat to human health and the environment, enforcement
personnel will typically issue administrative complaints or take judicial action. To provide a deterrent
effect, an administrative complaint may include an initial penaity target figure. Upon receipt of the
complaint, a violator may pay the penalty specified, request an informal settlement conference, and/or
request an administrative hearing. Regardless of the violator's response, the outcome generally will be
a final penalty that the violator must pay or eise tace judicial prosecution. Exhibit 1 shows where the
target and final penalties appear in the anforcement process.

As an alternative to the traditional approach, enforcement parsonnel may initiate an enforcement
response using field citations (see Chapter 5). Field citations, similar to traffic tickets, are modified
compliance orders issued by inspectors on-site at a facility when violations are discovered. However,
the use of field citations is generally limited to first-time violators when compliance is expected and
when the violation does not pose an immediate threat to human health and the environment. A typical

3 This 510,000 Llimit also applies to violations of the Interim Prahibition provisions and any
requirement of an approved State program. For violations of the May 1985 (statutory) notification
requirements, the penalty may not exceed $10,000 for each tank.

4 This guidance is in no way intended to limit the penalty amounts sought in civiljusic . ; euions.
In settiing judicial cases, however, the Agency may use the narrative penalty assess.uCit “tisstiz set
forth in this guidance to determine or justify the penalty amount that the Agency agrees 10 &:-cept in
settlement.

2.
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Exhibit 1
Overview of Enforcement Response Options
Traditions : Fleid Cltation
Approach Discovery of Approach
Violation
4
Determination of
appropriste
response
inktial :
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letter, NOV) | with penalty
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NOTE: This exhibit presents an overview of enfc.. . =~ .’ " .3 only, £ns dose 70t mandale a certain order
of action. Actual enforcement actions may degi. : ' 1i; ;215 | . 198 PO VS8
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field citation will not only require that the violator take actions to achieve compliance, but will also
assess a pre-established, non-negotiable penalty. This penalty is usually fairly low (e.g., $100) to
encourage prompt payment and response. In paying the citation penalty, the violator gives up the right
to appeal and consents to the requirements specified; thus, the citation is analogous to the final penaity
that results from settlement negotiations. This alternative path to arriving at a penalty is also shown in
Exhibit 1. If the owner/operator fails to respond to the field citation, enforcement personnel may resort
to enforcement actions under the traditional approach or may initiate judicial actions.

Under the UST program's franchise approach, States will undertake most of the enforcament
actions. However, in certain cases (e.g., where an owner/operator is particularly recalcitrant or the State
lacks sufficient enforcement authority), Federal assistance may be needed. in such cases, the Regional
office may omit initial, informal responses and proceed directly with administrative or judicial actions.
However, U.S. EPA enforcement also may be needed at the beginning of an enforcement case in
certain circumstances (e.g., in States without active enforcement programs or on Indian Lands). In
such cases, Regiona! enforcement personnel may begin with etther the traditional responses or may
determine that it is appropriate to use field citations.

1.3 UST PENALTY ASSESSMENT FRAMEWORK

This document provides guidance on calculating penalties to be used in the administrative
enforcement actions described above. Consistent with the U.S. EPA's Policy on Civil Penalties,
penaities assessed under this methodology are intendad to achieve the following goais:"’

. Encourage timely resolution of environmental problems;
. Support fair and equitable treatment of the regulated community; and
) Deter potential violators from future violations.

Exhibit 2 provides an overview of the major components used to set penaities at levels that will achieve
these goals. Specifically, to deter the violator from repeating the violation and to deter other potential
violators from failing to comply, the penalty must place the violator in a worse position economicaily
than f he or she had complied on time. Such deterrence is achieved by:

(1)  Removing any significant economic benefit that the violator may have gained from
noncompliance (the *economic benefit component®); and

(20 Charging an additional amount, based on the specific violation and circumstances of the
case, to penalize the violator for not obeying the law (the *gravity-based component®).

The procedures for determining the economic benefit component and gravity-based component are
discussed in Chapters 2 and 3, respectively. Furthermore, to suppon fair and equitable treatment of the
regulated community, the penalty must allow for adjustments to take into account legitimate differences
between similar cases. Thus, under this methodology, the gravity-based component incorporates
adjustments that refliect the specific circumstances of the violation, the violator's background and
actions, and the environmental threat posed by the situation.

5 The "EPA Policy on Civil Penalties* (EPA General Enforcement Policy #GM-21, February 18-
and the "Framework for Statute-Specific Approaches to Penalty Assessment® (EPA General
Enforcement Policy #GM-22, February 1984) establish a consistent Agency-wide approach to the
assessment of civil penalties.

4.
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Exhibit 2
Process for Assessing UST Civil Penalties
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The sum of the economic benefit component and the gravity-based companent yields the initial
penalty target figure that is assessed in the administrative complaint.® For each case that involves
more than one violation, the Regional case team will need to decide on the number of counts
addressed in the complaint. Each count should be accompanied by an appropriate penalty calculation,
and the sum of these penalties will be the initial penalty target figure assessed in the complaint. Once
a complaint is issued, the Agency may enter into settlement negotiations with the owner/operator to
encourage timely resolution of the violation. Such negotiations provide the owner/operator with the
opportunity to present evidence to support downward adjustments in the penalty. The process of
adjusting the penalty during settiement negotiations is addressed in Chapter 4. The ocutcome of such
negotiations wili be the final penalty.

For specific types of cases, enforcement personnel may issue field citations, which assess
penalties while encouraging a swift retum to compliance without a drawn-out appeals process. The use
of field citations to assess penalties is addressed in Chapter 5.

8 However, it should be remembered that the sum of the gravity-based component pius the
economic benefit component cannot be greater than the statutory maximum of $10,000 for each tank

MOMICING! « e aach day of violation of the technical standards and financial responsibility reguiations.

Farakty Ass~
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CHAPTER 2. DETERMINING THE ECONOMIC BENEFIT COMPONENT

As explained in the preceding chapter, to ensure that the penalty deters potential violators, the
initial penatty target figure assessed in the complaint must include two fundamental components:

) Economic Benefit Component, which ramaves any significant profit from
noncompliance; and

. Gravity-Based Component, which imposes an assessment to penalize current
and/or past noncompliance.

This chapter discusses the process for determining the economic benefit component. The gravity-
based component is discussed in Chapter 3.

2.1 DEFINITION OF ECONOMIC BENEFIT COMPONENT

The economic benefit component represents the economic advantage that a violator has garned
by delaying capital and/or non-deprecuable costs and by avoiding operational and maintenance costs '
associated with comphance The total economic benefit component is based on the benelfit from two -
sources: (1) avoided costs; and (2) delayed costs. All panalties assessed must inctude the full
economic benefit unless the benefit is determined to be "incidental,’ i.e., less than $100.

Economic Benefit Component = Avoided Costs + Delayed Costs

Avocided costs are the periodic, operation and maintenance expenditures that should have been
incurred, but were not.

Delayed costs are the expenditures that have been deferred by the violation, but will be incurred
to achieve compliance.

The Agency-wide penalty policy Erescribes the use of two methods for calculating a violator's
economic benefit from noncompliance:® (1) the rule-of-thumb approach; and {2) the scftware program

7 This policy does not outline a methodology for the recovery, as a measure of economic benefit,
ot profits proximately attributabie to illegal or non-compliant activities. Because the Federal UST
regulations do not include a permitting process, the Agency is not presently aware of situations where
such profits would be realized, or where we would expect to seek recovery of such profits as a
measure of economic benefit in the Federal UST program. Should EPA determine that the recovery of
such profits is appropriate in a particular case, the Agency will calculate such profits in a manner
consistent with the RCRA Civil Penaity Policy (October 1990).

8 Revused guidelines for calculating the economic benefit from noncompliance are incorporated
* v10randum from Courtney Price (Assistant Administrator for Enforcement and Compliance
.} intitled, *Guidance for Calculating the Economic Benefit of Noncompliance for a Civil
: - ucssment® (November 5, 1984).

-8-
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called BEN.® The rule-of-thumb approach (described in the sections that follow) should be used for
making an initial estimate of the economic benefit of noncompliance. I the initial estimate is less than
$10,000, the rule-of-thumb calculation may be used as a basis for the economic bensfit assassed in the
penalty. If, however, the estimate indicates that the econamic benefit is greater than $10,000, the BEN
model should be used. The BEN mode! should aiso be used if the violator rejects the rule-of-thumb
calculation.

The BEN model, which is accessible by computer from anywhere in the country, uses a financiat
analysis technique known as *discounting® 10 determine the net present value of economic gains from
noncompliance. BEN determines the economic benefit for an individual violator based on 12 specific
factors, or inputs, including the violator’s initial capital investment, nondepreciable expenditures, and
operation and maintenance costs. For some inputs, such as income tax rate, annual inflation rate, and
discount rate, BEN will provide standard values if the user does not have actual figures. This use of
standard values allows for national consistency in determining economic benefit. Because the majority
of UST violfations will be associated with an economic benefit of less than $10,000, the rule-of-thumb
approach will be used in most cases.

The procedures for calculating the economic benefit of noncompliance using the rule-af-thumb
approach are described below. Because of the fundamental differences between avoided and delayed
costs, the process for determining the economic benefit componant will depend on the type of cost
involved. The sections that follow describe methods for calculating each type of cost.

22 AVOIDED COSTS

Avoided costs are the operation and maintenance expenditures that are averted by the violator's
failure to comply. These are considersd to be avoided because they will never be incurred even if the
violator comes into compliance. For example, a violator who has failed to maintain product inventory
recorgs in the past never will have to make up for the costs saved, even if he is directed to start
mamtaming inventory records now. Other examples of avoided costs include: (1) failure to conduct a
required pernodic test; (2) failure to obtain financial assurance by the phase-in date; and (3) failure to
conduct periodic mantenance of equipment. The violator's benefit from avoided costs is generally
expressed as the avoided expenditures pius the interest potentially earned on the money not spent.

DETERMINING AVOIDED COSTS
Avoided = Avoided + Avoided x Imerest x Number x (1 - Marginal)
Costs Expenditures  Expenditures of Days Tax Rate
365 Days

Avoided Expenditures are estimated using local, comparabie costs.

Interest is the equity discount rate provided in the BEN model (currently 18.1 percent),
Number of Days is from the date of noncompliance to the date of compliance.

365 Days is the number of days in a year.

Marginal Tax Rate is based on corporate tax rates or financial responsibility compliance class.

® For information, contact the BEN/ABEL Coordinator in the Office of Enforcement at the §.S. EPA
Headquarters by phoning (202) 475-5777 or FTS 475-6777.

8-
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To determine the value of the interest, compounded annually, the equity discount rate should be
used. This represents the risk-free rate (T-bill) plus the cost of financing for poliution control equipment.
This rate can be obtained by calling the EPA Office of Entorcement or by accessing the BEN computer
model.'® As of the beginning of FYS1, the equity discount rate was 18.1 percent. When used in the
formula, this number should be expressed as a decimal and not a percentage (e.g., 0.181, instead of
18.1%).

The marginal tax rate (MTR) used in calculating the avoided costs will vary depending on the size
of the business. Exhibit 3 provides 2 list ot appropriate tax rates based on the facility or company's
taxable income. As with the interest rate, this number should be expressed as a decimal, not a
percentage (e.g., 0.15 instead of 15%). To determine the taxable incoms, enforcement staif should
contact EPA’s National Enforcement investigations Center (NEIC) to determine whether the business in
violation is listed in the Dun and Bradstreet Business Information Report data base.!’ The data base
provides infarmation on the annual incomes of a large number of companies across the country,
including the smailer, *"Mom and Pop® businesses. Although most of the incomes listed in the data base
are those reported to Dun and Bradstreet, the data base also includes some estimated incomes for
companies that have not reponed.

if information on annual income cannot be obtained from NEIC, enforcement staff may use the
company’s financial responsibility compliance class as a basis for determining the appropnate margina|
tax rate, as follows: ‘

MARGINAL TAX RATES BASED ON FINANCIAL RESPONSIBILITY COMPLIANCE CLASS

Compliance Class * Tax Rate

FR Classes t & 2 0.34 (34%)
FR Class 3 0.268 (25%)
FR Class 4 0.15 (15%)

2 Compliance class is determined as follows: Class 1 - large petroleum marketing firms with
1,000 or more USTs or any firm with net worth over $20 million; Class 2 - large and medium-sized
petroleum marketing firms with 100 to 999 USTs; Class 3 - smaller petroleum marketing firms with
13 to 88 USTs; and Class 4 - very small marketing firms with 1 to 12 USTs or less than 100 USTs
at one site, all other firms with net worth of less than $20 million, and municipalities.

In the absence of specific information on the violator's FR compliance class, enforcement staff should
assume that the violator is in FR Class 4 (which will result in the highest penaity).

19 To obtain the equity discount rate from the Office of Enforcement, or 10 access BEN, call the
BEN/ABEL coordinator at (202) 475-6777 or FTS 475-6777.

" For inioveaztva~ from the Dun and Bradstreet data base call NEIC at (303) 236-3219 or FTS
8-776-321¢ .} ~ . "7 r7tion on the violator's name and location (City and State), NEIC staff can
search the data ki .+ information on the company’s annual income.

-10-



OSWER Directive 9610.12

Exhibit 3

Applicable Tax Rates for Determining Avoided Costs

MARGINAL TAX RATE BASED ON FEDERAL CORPORATE TAX RATES
(from 1989 U.S. Master Tax Guide):

tay rate indicated in the table.

Taxable income over Not over Tax rate
$0 $50,000 15%
$50,000 $75,000 25%
$75,000 $100,000 4%
$100,000 $335,000 39%"
$335000 34%

*An additional 5% tax is applied to income between $100,000 and $335,000
to phase out the benefits of the graduated rates in that income range.

The marginal tax rate is applied to each increment of income specified above (e.g., for an income of
§75,000, 15% is applied to the first $50,000 and 25% to the next $25,000). The weighted average
tax rates below have been calculated for each $10,000 increment in income to reflect the actual tax
burden at each income level. These values will facilitate the determination of penalty amounts by
eliminating the need to calculate the tax burden on each increment of marginal taxable income. To
find the weighted tax rate, round the estimated taxable income 10 the nearest $10,000 and use the

WEIGHTED AVERAGE TAX RATES BY INCOME LEVEL"’

Taxable Income Tax Taxable Income Tax

not greater than Rate not greater than Rate
$50,000 0.15 $200,000 0.31
$60,000 0.17 $210,000 0.31
$70,000 0.18 $220,000 0.31
$80,000 0.19 $230,000 0.32
$90,000 0.21 $240,000 0.32
$100,000 0.22 $250,000 0.32
$110,000 0.24 $260,000 0.33
$120,000 0.2 $270,000 033
$130,000 026 $280,000 033
$140,000 0.27 $290,000 0.33
$150,000 0.28 $300,000 0.33
$160,000 0.29 $310,000 0.34
$170,000 0.29 $320,000 034
$180,000 0.30 $330,000 0.34
$190,000 0.30 > $340,000 0.34

**This table includes the additional 5% tax applied to incomes between
$100,000 and $335,000.

-11-
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2.3 DELAYED COSTS

Delayed costs are the capital expenditures and one-time non-depreciable costs that have been
deferred because the violator failed to comply with the requirements. Examples of delayed costs
include: (1) failure to install required equipment, such as cathodic protection; and (2) tailure to clean up
a spill. These expenditures are considered only to be delayed, and not avoided altogether, because
the violator will eventually have 1o incur these costs to come into compliance. The benefit from delayed
costs is generally expressed as only the retum on investment that could have been eamed on the
money not spent.

DETERMINING DELAYED COSTS

Delayed Costs = Delayed Expenditures x Interest x Number of Days
365 Days

Deiayed Expenditures are estimated using local, comparable costs.

interest is the aquity discount rate used in the BEN moda! (currently 18.1 percent).
Number of Days is from the date of noncompliance to the date ot compliance.
365 Days is the number of days in a year.

For delayed costs there is no computation of the tax rate. Although there may be a modest tax
consequencs for the violator because of delayed costs, this effect was deemed to be insignificant.
Furthermore, such a tax consequence only would be incurred if the violation were to span more than
one of the violator's tax years.

12
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CHAPTER 3. DETERMINING THE GRAVITY-BASED COMPONENT

The second component of a penalty, and the one that serves to deter potential violators, is the
gravity-based component. The purpose of the gravity-based component is to ensure that violators are
economically disadvantaged relative to awner/operators of those facilities in compliance, and to penalize
current and/or past noncompliance. The gravity-based component consists of four elements:

. Matrix Value (Section 3.1);

. Violator-Spacific Adjustments to the Matrix Value (Section 3.2);

. Environmental Sensitivity Multiplier {(Section 3.3); and

. Days of Noncompliance Multiplier (Section 3.4).

The gravity-based component is then added to the economic benefit component to arrive at the initial
penalty target figure assessed in the complaint.

DETERMINING THE GRAVITY-BASED COMPONENT

Environmental Days of
Gravity-Based = Matrix Value x ViolatorSpecific x  Sensitivity x Noncompliance
Coniponent Adjustments Multiplier Multiplier

Matrix Value is based on potential for harm and deviation from the requirement.

Violator-Specific Adjustments to the matrix value are based on violator's cooperation, wilfuiness,
history of noncompliance, and other factors.

Environmental Senstitivity Muttiplier (ESM) is a value based on the environmental sensitivity
associated with the location of the facility.

Days of Noncompfiance Multiplier (DNM) is a value based on the number of days of
noncompliance.

If the complaint results in settlement negotiations, certain factors used to adjust the matrix value may be
re-assessed during negotiations to determine whether a downward adjustment in the gravity-based
component is appropriate. in general, it is the violator's responsibility to provide evidence in suppon of
reducing the penalty assessment during the settiement stage (see Chapter 4).

3.1 DETERMINING THE MATRIX VALUE

. The first step in determining the gravity-based component is determining the initial matrix value.
‘The matre,\al <-i based on the following two criteria:

. Agjussmonts -
° thf 1 of deviation from FEQUIRTTY. 3 - An assessment of the extent to which

the-violation deviates fro., the 1% eaatutory or regulatory requirements.

-14-
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N Actual or potential harmm - An assessment of the likelinood that the violation
could {or did) result in harm 10 human health or the environment and/or has
(or had) an adverse effect on the regulatory program.

A matrix has been developed in which these two criteria form the axes (Exhibit 4). Three gravity
leveis apply to each of these criteria — major, moderate, and minor ~ and form the grid of the matrix.
Thus, the matrix has nine celis, each of which contains a penalty amount. The specific celf to be used
in determining the matrix value is identified by selecting a gravity level for both factors. As a guide to
determining the appropriate gravity level, Appendix A provides a list of selected violations of the Federal
UST requirements and the associated deviation from the requirements and potential for harm.

Based on the type of violation (see Appendix A), penalties will be assessed on a per-tank basis if
the specific requirement or violation is clearly associated with one tank (e.g., tank upgrading). If the
requirement addresses the entire facility (e.g., recordkeeping practices), the penaity will be assessed on
a per-facilty basis. For requirements that address piping, the unit of assessment will depend on
whether the piping is associated with one tank or with more than one tank. Appendix A indicates the
suggested unit of assessment for specific violations.

3.1.1 Extent of Deviation from Requirements

The first factor in determining the matrix value is the extent of deviation from the requirements.
The categories for extert of deviation from the requirements are the foilowing:

° Major - The violator deviates from the requirements of the regulation or
statute to such an extent that there is substantial noncompliance. An
example is installing a bare steel tank without cathodic protection.

Moderate - The violator significantly deviates from the requirement of the
regulation or statute, but 1o some extent has impiemented the requirement as
imended. An example is installing improperly constructed cathodic
protection.

e Minor - The violator deviates slightly from the regulatory or statutory
requiraments, but most of the requirements are met. An example is failing to
keep every maintenance record on properly constructed cathodic protection,

3.1.2 Potential for Harm

The second criterion for determining the matrix value of a violation is the extent to which the
owner/operator's actions resulted in, or were likely to result in, a situation that could cause harm to
human health or the environment. When determining this factor, ¢ is the potential in each situation that
is important, not solely whather the harm has actually occurred. Violators should not be rewarded with
lower penatties simply because no harm has occurred. The potential extent of this harm, it it were to
occur, is addressed by the environmental sensitivity muttiplier, discussed in Section 3.3 of this chapter.

The potential-for-harm tfactor will also be applied to violations of administrative requirements {e.g.,
recordkeeping and notification requirements) that are integral to the regulatory program. For violations
of these requirements, enforcement personnel should consider the ‘importance® of the requirement
violated. For exampie, failure to submit tank notification data may be considered to have significant
potential for harm because the Agency has few other sources of information on the location of USTs.
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Exhibit 4

Matrix Values for Determining the
Gravity-Based Component of a Penalty

Extent of Deviation from Requirement

Potential for Harm

NOTE: These amounts constitute the matrix value only. They are not the initial penalty
target figure. The initial penaity target figure is calculated as follows:

= Benefit + VALUE * ?poclﬂc X Sensitivity X Noncomplian

Ta;got Figure

Initia} Penalty Economic (mmtx Violator- Environmental Days of ce) i

Comrapsitt | Muitiplier Multiplier

-16-
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For purpose of this guidance, the categories for potential for harm are the following:

. Maijor - The violation causes or may cause a situation resulting in a
substantial or continuing risk to human heafth and the environment and/or
may have & substantial adverse effect on the reguiatory program. Examples
are: (1) improperty installing a fiberglass reinforced plastic tank (because a
catastrophic release may result); or (2) failing to provide adequats release
detection by the specified phase-in date (because without release detaction a
release may go unnocticed for a lengthy period of time with detrimental
consequences).

. Moderate - The violation causes or may cause a situation rasulting in a
significant risk to human heaith and the environment and/or may have a
significant adverse effect on the regulatory program. An example would be
installing a tank that fails to meet tank corrosion protection standards
(because it could result in a release, although the use of release detection is
expected 10 minimize the potantial for continuing harm from the release).

. Minor - The violation causes or may cause a situation resufting in a relatively
low risk to human health and the environment and/or may have a minor
adverse effect an the regulatory program. An exampie would be failing to
provide certification of UST instaflation (assuming that the installation was
done correctly).

3.2 VIOLATOR-SPECIFIC ADJUSTMENTS

In general, adjustments to the matrix value may be made at bath the pre-negotiation and
settlernunt stages of penalty assessment to address the unique facts of each case and to resolve the
case quickly. Prior to settiement negotiations, enforcement personnel have the discretion to use any
relevant information to adjust the matrix value upwards or downwards. These adjustments are solely at
the discretion of EPA enforcement personnel.

Specifically, to ensure that penatties are assessed in a fair and consistent manner, and take into
account case-specffic differences, enforcement personnel have the option of adjusting the matrix value
based on any information known about the violator's: (1) degree of cooperation or noncooperation; (2)
degree of willfulness or negligence; (3) history of noncompliance; and {(4) other unique factors.

VIOLATOR-SPECIFIC ADJUSTMENTS TO THE MATRIX VALUE

Adjustment Factor Range of Percentage Adjustment
Degrea of Cooperation/Noncooperation Between 50% increase and 25% decrease
Degree of Wilfulness or Negligence Between 50% increase and 25% decrease
History of Noncompliance Up to 50% increase only
Other Unique Factors Between 50% increase and 25% decrease

The sections that follow discuss these our adjustment factors. In addition, the matrix value
should be adjusted to refiect the environmental sensitivity and the days of noncompliance, which are
discussed in Sections 3.3 and 3.4, respectively. Subsequent adjustments made during the settiement
stang, inclurti<- ~djustments for inability to pay, are discussed in Chapter 4.

17-
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To ensure that the penalty maintains a deterrent effect, enforcement staff should consider
adjustments toward increased penalties in all cases (i.e., make upwards adjustments to the matrix
value). It is up to the violator to present information during settiement that mitigates use of such
upward adjustments. However, to ensure that penalties are calculated fairly and consistently, any
upwards adjustment may be made only If the circumstances of the case warrant such adjustments.
Furthermore, for any adjustments made 1o the matrix value, justification must be provided on the penalty
assessment worksheet (see Appendix B).

3.2.1 Degree of Cooperation/Noncooperation

The first factor that may be considered in adjusting the matrix value is the violator's cooperation
or good faith efforts in response to enforcement actions. in adjusting for the violator's degree of
cooperation or noncooperation, enforcement staff may consider making upward adjustments by as
much as 50 percent and downward adjustments by as much as 25 percent of the matrix value.

In order to have the matrix value reduced, the owner/operator must demonstrate cooperative
behavior by going beyond what is minimally required to comply with requirements that are closely
related to the initial harm addressed. For example, an owner/operator may indicate a willingness to
establish an environmental auditing program to check compliance at other UST facilities, if appropriate,
or may demonstrate efforts to accelerate compliance with other UST reguiations for which the phase-in
deadiine has not yet passed Because compliance with the regulation is expected from the
regulated community, no downward adjustment may be made if the good faith efforts to comply
primanly consist of coming into compliance. That is, there should be no ‘reward" for doing now what
shouid have been done in the first place. On the other hand, lack of cooperation with enforcement
officials can result in an increase of up to 50 percent of the matrix value.

3.2.2 Degree of Wilifulneass or Negligence
The second adjustment that may be made to the matrix value is for wilfuiness or negligence,
which takes into account the owner/operalor's culpability and intentions in committing the viclation. In
assessing the degree of williulness or negligence, the following factors may be considered:
. How much control the violator had over events constituting the violation (e.g.,
whether the violation could have been prevented or was beyond the
owner/operator's control, as in the case of a natural disaster);
. The foreseeability of the events constituting the violation;

. Whether the violator made any good faith efforts to comply and/or took
reascnable precautions against the events constituting the violation; and

o Whaeather the violator knew or should have known of the hazards associated
with the conduct; and

. Whether the violator knew of the legal requirement that was violated (resulting
in an upward adjustment only).*?

'2 Eor information on establishing environmental auditing programs, see "EPA Policy on the
. Inclusion of Environmental Auditing Provieinns in Enforcement Settlements,” U.S. EPA, Office of

Enforcement and Compliance ¥. .. e * >mber 1986.
'3 Lack of knowiedge of the I ... |, .nents may not be .3 &, . .- zis to reduce the matrix

value. Rather, informed violation of the law should serve to increase tha matrix value.

-18-
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In certain circumstances, the amount of control that the violator has over how quickly the violation
is remedied also can be relevant. Specifically, if comrection of a violation is delayed by factors that the
violator clearly can show were not reasonably foreseeable and out of his or her control, the penalty
assigned for the duration of noncompliance may be reduced (see Section 3.4), although the original
penaity for noncompliance should not be. In assessing the degree of willfulness, enforcement staff may
consider making upward adjustments by as much as 50 percent and downward adjustments by as
much as 25 percent of the matrix value.

3.2.3 History of Noncompliance

The third factor to be considered in adjusting the matrix value is the violator's history of
noncompliance. Previous violations of any environmental regulation are usually considered clear
evidence that the violator was not deterred by previous imeraction with enforcement staff and
anforcement actions. Unless the current violation was caused by factors entirely out of the control of
the violator, prior violations should be taken as an indication that the matrix value should be adjusted
upwards. When assessing the history ol noncompliance, some of the factors that may be considered
are:

. Number of previous violations;

. Seriousness of the previous violations;

. Time period over which pravious violations occurred;
. Similarity of the previous violations;

. Enforcement tools utilized (e.9., whether the owner/operator's previous
behavior required use of more stringent enforcement actions); and

. Violator's response to the previous violation{s} with respect to correction of
the problem.

For purposes of this document, a ‘prior violation® includas any act or amission for which an accountable
enforcement action has occurred (e.g.. an inspection that found a violation, a natice of violation, an
administrative or judicial complaint, or a consent order). A prior viclation of the same or a related
requirement would constitute a similar violation.

In cases of large corporations that have many divisions and/or subsidiaries, if the same
corporation is involved in the current violation the adjustments for history of noncompliance will apply.
in addition, enforcement staft should be wary of a company that changes operators or shifts
responsibility for compliance to different persons or organizational units as a way of avoiding increased
penahies. A consistent pattern of noncompliance by several divisions or subsidiaries of a corporation
may be found, even though the facilities are at different locations. Again, in these situations,
enforcement staff may make only upward adjustments to the matrix value by as much as 50 percent.

3.2.4 Other Unique Factors

This guidance allows an adjustment for unamiéipaled factors that may arise on a case-by-case
basis. As with the previous factors, enforcemeant staff may want to make upward adjustments to the
matrix value by as much as 50 percent and downward adjustments by as much as 25 percent for such
reasons.
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3.3 ENVIRONMENTAL SENSITIVITY MULTIPLIER (ESM)

In addition to the violator-specific adjustments discussed above, enforcement personnel may
make a further adjustmennt to the matrix value based on potential site-specific impacts that could be
caused by the violation. The environmental sensitivity multiplier takes into account the adverse
environmental effects that the violation may have had, given the sansitivity of the local area to damage
posed by a potential or actual release. This factor differs from the potential-for-harm factor (discussed
in Section 3.1.2) which takes into account the probability that a release or other harmtul action would
occur because of the violation. The environmental sensitivity muttiplier addressed here looks at the
actual or potential impact that such a release, once it did occur, would have on the locai environment
and public health.

To calculate the environmental sensitivity multiplier, enforcement personnel must first determine
the sensitivity of the enviranment. For purposes of this document, the environmental sensitivity will be
etther low, moderate, or high. Factors to consider in determining the appropriate sensitivity level
include:

. Amount of petroieum or hazardous substance potentially or actually released
(e.g., size of the tanks and number of tanks at the facility that were involved
in the vioiation, as they relate to the potential volume of materials released);

. Toxicity of petroleum or hazardous substance released;

. Potential hazards presented by the release or potential release, such as
explosions or other human health hazards;

. Geologic features of the site that may affect the extent of the release and may make
remediation difficult;

. Actual or potential human or environmertal raceptors, including:

- Likelihood that release may contaminate a nearby river or stream;

. Number of drinking water wells pctemially affected;

- Proximity to environmentally sensitive areas, such as wetlands; and

- Proximity to sensitive populations, such as children (e.g., in schools).
. Ecological or aesthetic value to anvironmentally sensitive areas.

Thus, a "low” sensitivity value may be given in a case where one tank containing petroleum is located in
clay soil in a semhresidential area where all drinking water is suppiied by municipal systems, and where
little wildlife is expected to be affected. A moderate sensitivity value may be given it: several tanks
were in violation; the geology of the site would allow for some movement of a plume of released
substance; and several drinking water wells could have been affected. A high sensitivity value may be
gven if: a number of tanks (or very large tanks) were involved; there were several potential receptors of
the released substance through drinking water wells or contact with contaminated surface water; and
the contamination would be difficult to remediate. Each level of sensitivity is given a corresponding
muttiplier value, as provided below.
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DETERMINING THE ENVIRONMENTAL SENSITIVITY MULTIPLIER

Environmental Sensitivity Multipller (ESM) is based on the potential or actual envircnmental
impact at the site, and is given a corresponding value as follows:

Environmental

Sensitivity ESM
Low 1.0
Moderate 1.5
High 20

3.4 DAYS OF NONCOMPLIANCE MULTIPLIER

The final adjustment that may be made to the matrix value takes into account the number of days
of noncompliance. To determine the amount of the adjustment, locate the days of noncompliance
muitiplier (or DNM) in the table beiow that coresponds to the duration of the violation:

DETERMINING THE DAYS OF NONCOMPUANCE MULTIPUER

Days of Noncompliance Multiplier (DNM) is based on the number of days of noncompliance:

Days of
Noncompliance DNM
0-90 1.0
91 - 180 1.5
181 - 270 20
271 - 365 25
Each additional 6 months
or fraction thereof add 0.5

The DNM is then multiplied by the adjusted matrix value and environmental sensitivity multiplier to
obtain the gravity-based component of the penalty, as follows:

DETERMINING THE GRAVITY-BASED COMPONENT

Environmental Days of
Gravity-Based = Matrix Value x Violator-Specific x Sensitivity x Noncompliance
Component Adjustments Muhiptier Muhiplier

The economic benefit component is added to the gravity-based component to form the initial penalty
target figure to be assessed in the camplaint. As discussed previously, this figure cannot exceed
$10,000 for each tank for each day of violation:

2%
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CHAPTER 4. SETTLEMENT ADJUSTMENTS

After the initial penalty target figure has been presented to the potential violator in a compilaint,
additional adjustments may be made as part of a settiement compromise. All such adjustments are
entirely within the discretion of Agency personnel. The burden is always on the owner/operator to
provide evidence supporting any reduction of the penalty.

In response to a complaint, the owner/operator may request an informal conference and/or a
hearing to settle the penaity and violation. The Federal Consolidated Rules of Practice (CROP)
procedures for administrative actions at 40 CFR Part 22 provide for a settiement conference and a right
tc a public heanng, giving the owner/operator the opportunity to present data to support a penalty
adjustment. At a minimum, enforcement personne! may consider adjustments based on the four
violator-specific adjustment factors discussed in Chapter 3, including:

Degree of cooperation/noncooperation;
Degree of willlulness or negligence;
History of noncompliance; and

Other unique factors.

The settlement adjustment is usually not made to the economic benefit component unless new and
better information about the economic benefits is made available. The Agency should maintain a
record that includes a statement of the reasons for adjusting the penalty.

In addition to the adjustment factors listed above, and because of the nature of the UST
regulated community, one factor that commonly will be discussed during negotiations is the
owner/operator’s inability to pay. An adjustment may need to be made for inability to pay 1o ensure fair
and equitable treatment of the regulated community. It is important, however, that this reduction not
allow the regulated community to regard violations of environmental requirements as a way to save
money. Furthermore, a penalty should not be reduced when a violator refuses to correct a violation,
has a history of noncompliance, or in cases with egregious violations, e.g., failure to abate a release
that is contaminating drinking-water supplies.

The Agency should assume that the owner/operator is able to pay unless the owner/operator
demonstrates otherwise. The inability to pay adjustment should be based on the amount of the initial
penalty target figure and the financial condition of the business, but it is the owner/operator's
responsibility to provide evidence of inability to pay. The owner/operator may provide evidence, such
as tax returns, to document his or her claims. in cases when the owner/operator fails to demonstrate
inability to pay, the Agency should determine whether the owner/operator is unwilling to pay, in which
case no adjustments to the initial penalty target figure should be made. In cases where the
owner/operator can successfully demonstrate: (1) that the company is unable to pay; or (2) that
payment of all or a portion of the penalty will preciude the violator from achieving compliance, the
following options may be considered:

. An installment payment plan with interest;

e« A delayed payment scheduie with interest;

. An in-kind mitigation activity performed by the owner/operator;

) An environmental auditing program implemented by the owner/operator; or

. Reduction of up io 80 percem. .. T"X35 - L. <1 L onent.
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A reduction of the gravlty-based component shouid be considered only after determining that the other
four options are not feasible.'4

In order to evaluate a violator’s claim regarding inability to pay, two sources of information are
available to determine the likelihood that a company can afford to pay a certain civil penaity:

National Enforcement Investigation Center (NEIC). The NEIC of EPA's Office of Enforcement
has developed the Superfund Financial Assessment System that can determine a company's ability to
pay. For publicly owned companies, specific financial data is availabte from NEIC. I investigating a
private company, enforcement staft can report financial data to NEIC and it will be keyed into NEIC's
computerized economic computer model for analysis, 18

ABEL. EPA's Office of Enforcement developed the "ABEL® model as part of an ongoing effort to
evaluate the financial health of firms involved in enforcemant proceedings. The ABEL model has been
used by EPA, Regions, and States to evaluate a firm’s claim regarding inability to pay based on 21
inputs gathered from the company's Federal income tax returns from the previous 3 years.

Enforcement staft may access ABEL by computer dial-up on a personal computer with a modem and an
ABEL user ID number.'® In addition, OUST has developed a PC-based model called ABELPRO whnch
is a simplified version of ABEL that is run on a PC using a LOTUS spreadsheet or Macintosh Excel.”

4 The Agency is currently developing cross-media guidance on environmental mitigation projects
which, when final, will supersede the "Alternative Payments* section of the Agency's February 16, 1984
penalty policy (#GM-22). Untit the revised Agency guidance is finatized, the Agency's 1984 penaity
policy should be consulted for additional guidance.

'S For further information, contact the NEIC at (303) 236-5100 or FTS 8-776-5100.

16 7o obtain the ABEL User's Manual and user ID numbers for computer hookup, contact the
BEN/ABEL Coordinator at the U.S. EPA Headquarters, by phoning (202) 475-6777 «<*TS 475-6777.

'7 Eor information, contact the appropriate Regional Desk Officer at U.S. EPA Headquarters' Office
of Underground Storage Tanks.
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CHAPTER 5. USE OF FIELD CITATIONS

<Reserved>

The Office of Underground Storage Tanks (OUST) has been exploring the use of field citations as
an alternative means of assessing civil penalties and obtaining compliance with UST requirements.
Once the manner in which field citations will be used in the Federal UST program has been determined,
this policy will be revised to reflect how field citations fit into the UST penalty policy.
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APPENDIX A:
MATRIX VALUES FOR SELECTED VIOLATIONS OF FEDERAL UNDERGROUND STORAGE TANK REGULATIONS"

Regulatory Violation Unit Deviatlon from Potentlal Matrix Value
Chation Assess- Requirement for Harm
ment?

SUBPART B - UST SYSTEMS: DESIGN, CONSTRUCTION, INSTALLATION, AND NOTIFICATION

§280.20 Performance standards for new UST systems

§280 20(a)(1) Instaflation of an improperly constructed fiberglass-reinforced plastic tank m Major Major $1500
§260.20{a}(2) Installation of an improperly designed and constructed melal tank that fails to m Major Moderate $750
mee! corrosion protection standards
§280.20(a) () (1) Installation of a metal tank with unsuitable dielectric coating m Major Moderate $750
§280.20(a) () (i) :nst:llnllon of an improperly designed cathodic protection sysiem for a metal m Moderate Moderate $500
an
§200.20(e) {2) {iii) Improper installation of cathodic protection system for a metal lank m Moderate Moderate $500
§280.20(w)(2) (iv) Improper operation and maintenance of tank cathodic protection system m Major Moderats $750
§280 20(a)(3) :ns!:llaﬂon of an improperly constructed steel-iberglass-reinforced-plastic m Major Moderate $750
an
§280.20(b)(1) Installation of Improperly constructed fiberglass-reinforced plastic piping P Major Major $1500
§260.20(b)(2) Fallure to provide any cathodic protection for metal piping P) Major Moderate $750
§280.20(b)(2) () Installation of piping with unsuitable dielectric coaling m Major Moderate $750
§280.20(b)(2) (i) Installation of improperly designed cathodic protection for metal piping (3] Moderate Moderate $500
§280.20(b) (2 (il improper instaflation of cathodic protection system for piping (1] Moderate Moderate $500
§280.20(b) (2} {iv} lnl::iroper operation and maintenance of cathodic protection sysiem for metal (o] Major Moderate $750
piping

Y Unit ns+<=3ment refars lo whether the penalty should be apptied per tank (T) or per facility (F). Where the viclation applies to piping (F), the assessment will depend on whether
the pip'~~ " ~ssociated with one tank or more than one tank.

E: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TOBE E MVE AND, THEREFORE, MAY NOT INCLUDE ALL POSSIBLE VIOLATIONG
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Regulatory Violation Unit Deviation from  Potential Matrix Valus
Chtation :;:;'- Requirement for Harm
SUBPART B - UST SYSTEMS: DESIGN, CONSTRUCTION, INSTALLATION, AND NOTIFICATION (Continued)
$280.20(c){1) Fatlure 1o install any spill prevention system m Major Major $1500
§280 20{c)(1) (M) installation of inadequate spill prevention equipment in a new tank m Major Major $1500
§280.20(c)(1) Failure to instail eny overfill prevention system m Major Moderate $750
§280.20(c)(1)(ii) instaliation of Inadequate overfill prevantion squipment in a new tank m Major Moderate $750
§280.20(d) Failure to instail tank in accordance with sccepted codes and standards m Varias? Varies¥ see malrix
§280 20(d) Failure to install piping In accordance with accepled codes and standards (4] Varies? Varies¥ soe matrix
§280 20(e) Failure to provide any certification of UST instailaticn (3] Moderate Minor $100
§280.20(0) (1)-(6) Failure 1o provide complets certificalion of UST installation ® Minor Minor $50
28021 Upgrading of existing UST systems
§280.21(v) Faiture to meet all tank upgrade standards m Major Major $1500
§280.21 (b}{1){) Impropar installation of interior lining for tank upgrede requirements m Major Maljor $1500
§280.21(b){1){(iD Fellure o meet interior lining inspection requiramaents for tank upgrade 1)) Major Moderate $750
§280.21(b)(2() Fellure to ensure that lank is structurally sound before installing cathodic m Major Moderate $750
protection
§eon2t ()M Failure to provide any monthly montitoring of cethodic protection for tank (V/F) Major Major $1500
upgrade requirement
§280.2t{b)(2) (10 Feilure to provide continuous monthly monitoring of cathodic protection lor (1113) Moderate Minor $100

tank upgrede requirement

¥ povintion from requisement and potentiat for harm will vary depending upen specific code or atandard vicleted.

* NOTE; THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE EXHAUSTIVE AND, THEREFORE, MAY NOT INCLUDE ALL POSSIBLE VICLATIONS.
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Regulatory Violatlon Unht Deviation from Potential Matrix Value
Citation Asaeas- Requirement for Harm
menmt?
SUBPART B ~ UST SYSTEMS: DESIGN, CONSTRUCTION, INSTALLATION, AND NOTIFICATION (Continued)

§260.21 b)) (il Failure to moet tightness test requirements for a tank upgraded with cathodic (131 Major Moderate $750
protection

§280.21 )2 (V) Feiture to moet requirements for testing lor corrosion holes for a tank {T/F) Major Moderate $750
upgraded with cathodic pratection

§280.21(c) Fallure 1o install any cathodic protection for metal plping upgrade 2] Major Major $1500
sequirements

§260.21{c) Falure to meet tightness test requirements for cathodically protected metal ) Major Moderate $750
piping

§280.21(d) Failure to provide splill prevention system for an existing tank m Major Major $1500

§280.21 () Fallure to provide overfill prevention system for an exisling tank m Major Moderate $750
280.22 Notlification requirements

§280.22(a) Failure 1o notify state or local agency within 30 days of bringing an UST m Major Major $1500
gysiam into use

§280.22(a) Fellure to notily designated stals or local agency of existing tank m Major Major $1500

§280.22(c) Fallure to identily on the submitted notification form all known tanks et that A Major Modaerate $750
site

§280 22(c) Fallure to submit 8 separate notification form for all notified tanks that are (3] Major Minor $200
located at a separate place of operation

§280.22(c)-t) Failure to provide completes certification of ail requirements on the netification (5] Moderate Minor $100
form

§280.22(g) Fallure to inlorm tank purchaser of nolification requirements m Major Major $1500

OYE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE

ISTIVE AND, THEREFORE, MAY NOT INCLUDE ALL POSSIBLE VIOLATIO!
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Regulatory Violation Unh Deviation from Potentlal Matrix Value

Chation Assess- Requirement  for Harm

. ment!

. SUBPART C -- GENERAL OPERATING REQUIREMENTS

280.30 Spis and overfill contsol

§$280.30(n) Fallure to take necasaary precautions fo prevent overlil/spillage during the (2] Major Major $1500
transfer of product

§280.30(b) Failure to report a spiiVoverfill {F) Major Major $1500

§280.30(b) Fallure to Investigate and clean up a spillovertill (3] Major Major $1500
260.31 Operation and maintenance of corrosion protection

§280.31(s) Fallure to operate and maintain corrosion protection system conlinuously (FrD) Major Major $1500

$280.31(b){1) Failure to ensure thet cathodic protection system is tested within 8 months of (Fm Major Major $1500
installation

§280.31(b){1) Failure to ensure tha cathodic protection system ls tested every 3 years (T/F) Maejor Moderate $750
thereatter

§280.31(b)(1) Feilure to meet one 3-year test for cathodic protection system {TrF) Moderste Minor $100

§280.31(b){2) ::idluro 1o inspect cathodic prolection system in accordance with accepted (/) Major Moderate $750

o8

§280.31(c) Fallure to Inspect impressed current systems every 60 days (T/F) Major Moderate $750

§280.31(d) Fallure to maintain any records of cathodic protection inspections (T/F) Major Moderate $750

§260.31(d) Fallure to maintain every record of cathodic protection inspections (TP Moderate Minor $100
280.32 Compatibility

§260.32 Fallure to ensure that UST system is mede of or lined with materiale amp) Major Major $1500

compatible with substance stored

* NOTE: THIS UST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE EXHAUSTIVE AND, THEREFORE, MAY NOT INCLUDE ALL POSSIBLE VIOLATIONS.
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Ao “rinry Violation Unit Deviation from Potentlal Matrix Value

me ey Assess- Requirament  for Harm
vt memY

SUBPART C - GENERAL OPERATING REQUIREMENTS (Continued)

260.33 Repalrs aflowed

§280 33(a) Fallure to repaly UST system in accosdance with accepled codes and m Varies? Varies¥ 800 matrbx
standards

§280 33(b) Failure to repair fibergtass-reinforced UST in accordance with accepted codas m Varlas? Varies? see matrix
and standads

§280.33(c) Failure to replace melal piping that has released product P Major Major $1500

§2e~ "~ oy Failure to repalr fiberglase-reinforced piping in accordance with (L] Major Major $1500
manufacturers specifications

Tt ’ Failure to ensure thet repaired tank systiems are tightnoss tested within 30 m Major Moderate $750

o days of complstion of repair

§. . Fallure to test cathodic protection system within 8 months of repalr of an UST m Major Modesate $750
systom

§280.33(f Fallure to maintain records of each repalr to an UST system Mm Malor Major $1500

280.34 Raporting and recordkesping
{For viclations of reporting and recordkeeping, see appropriate segulatory section (e g., reporting of releases will be under Subpart D).

SUBPART D -~ RELEASE DETECTION

280.40 General requiremants for all UST systems

§280.40(a)(1) Fallure to provide release detection method capable of detecting a release am Major Major $1500
from tank or piping that routinely containe product

§280.40(a}(2) Failure to Install, éaﬁbmte, operate, or maintain release detection method In _{T/F) Major Major $1500
accordance with manutacturer's instructions

TE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE STIVE AND, THEREFORE, MAY NOT INCLUDE ALL POSSIBLE VIOLATION
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hazardous substance UST

o ]
Regulatory’ Violation Unit Deviation from  Potential Matrix Vaiue
Citation Assess- Requirement  for Harm
: mem?
SUBPART D -- RELEASE DETECTION (Continued)
: $290.40(a) (3} Failure 10 provide a release detection method that meets the performance F) Major Major $1500
- requirements in §280.43 or §280.44
‘§2¥.‘0.40(b) Failure to notify implementing agency when release detection indicates (3] Major Major $1500
LSRR T relsase . . -
§280.40(c) Fallure 10 provide any release detection method by phase-in date (F Major Major $1500
§280.40(d) Fallure to close any UST system that cannot meet releass detection (F) Major Major $1500
requirements.
260.4% Requirements for petroleum UST systems
§280.41(a) Failure to monitor tanks at least every 30 days, if appropriate m Major Major $1500
§280.41(n)(1) Fallure to conduct tank tightness testing every 5 years, if appropriate m Major Major $1500
§280.41(a)(2) Fallure to conduct annual tank tightness testing, i appropriate m Major Major $1500
$280.41(b) Fallure to use any underground piping monitoring method (o] Major Major $1500
280.42 Requirements for hazardous substance UST systems
§280.42(e) Failure 1o provide releass detection for an existing hazardous substance tank (12] Major Major $1500
system
§280.42(b) Fallure to provide adequate release detection for a new hazardous substance (3] Major Major $1500
UST system .
§280.42(b)(1) Failure to provide adequate secondary containment of tank for a hazardous m Major Major $1500
substance UST
§280.42(0){2) Feilure to provide adequate double-walled tank/adequate lining for a M Major Major $1500

* NOTE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED YO BE EXHAUSTIVE AND, THEREFORE, MAY NOT INCLUDE ALL POSSIBLE VIOLATIONS,
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Regulatory Violation Unit Deviation from Potentlal Matrix Value
Chation Assess- Requirement for Harm
mentY
T SUBPART D -- RELEASE DETECTION (Continued)
5227 62(b)(3) Fallure 1o provide adequate externat liners for a hazardous substance UST m Major Major $1500
;a_saf.z(b) @) Fallure to provide adequate secondary containment of piping for a hazardous m Major Major $1500
substance UST

260.44 Mothods of release detection for piping

§260 44 Fallure o provide any release detection for underground piping (o] Major Major $1500

§260.44(s) Failure to provide adequate line {eak detector eystem for underground piping ) Major Major © $1500

§280.44(b) Failure to provide adequate line tightness testing system for underground (] Major Major $1500
piping system

$280.44(c) Inadequate use of applicable tank rslease detection methods () Major Major $1500

- fug) 280.45 Release detoction secordkeoping

§2°u73 Fallure to maintain any records of release detection monitering (5] Major Major $1500

§280.45 Failure to maintain every record of reloase detection meonitoring (2] Modaerate Minor $100

§280 45(a) Faiture to document all release detection performance claims for 5 years after (F) Moderate Minor $100
instaflation

§280 45(b) Fallure to maintain any resulis of sampling, tesling or monitoring fos release [(3] Major Major $1500
detection for at least 1 year

§280.45(b) Fallure to maintain every resuli of sampling, testing or monitoring for release (F) Moderate Minor $100
detection for al least 1 year

§280.45(b) Fallure to 1etain results of tightness testing untll next test is conducted [13] Major Major $1500

§280.45(c) "Failure to document any calibration, maintenance, and repair of release (13] Major Major $1500
detection

YTE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE STIVE AND, THEREFORE, MAY NOT INCLUDE ALL POSSIBLE VIOLATIONS)
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Reguiatory Violation Unis Deviation from Potential Matrix Vatue
Chtation Assess- Requirement  for Harm
ment!

SUBPART D - RELEASE DETECTION (Continued)

§280.45(c) Fallure to document every calibration, maintenance, and repalr of release (3] Modesate Modesate $500
detection

SUBPART E - RELEASE REPORTING, INVESTIGATION, AND CONFIRMATION

280.50 Rsporting of suspected release

:55 7 20(8)-(c) Failure to report a suspected release within 24 hours fo the Implementing ) Major Major $1500
agency

280.52 Release investigation and confirmation steps

§280.52(a)-(b) Failure to Investigate and confirm a release (if appropriate) using accepted (3] Major Majos $1500
procedures

280.53 Reporting and clsanup of spills and overfllls

§260.53(s) Faliure to reporl & spitlioverfill (i appropriate) 1o implementing agency within (F) Major Meajor $1500
24 houre (or other specifiod time period)

§280.53(b) Fallure to contain and immediately clean up a epil/overfill of leas than 25 (F) Major Major $1500
galions

§280.53(b) Fallure to contaln and Immediately clean up 8 hazardous substance (F) Major Major $1500
spiloveriill

SUBPART F -- RELEASE RESPONSE AND CORRECTIVE ACTION

§280.61 Failure to take initial response actions within specified time period after a (3] Major Major $1500
release is confirmed

* NOTE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE EXHAUSTIVE AND, THEREFORE, MAY NOT INCLUDE ALL POSSIBLE VIOLATIONS.
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Regulatory - Violatlon Unit Deviation from Potentlal Matrix Vaiue
Chation Assess- Requirement  for Harm
ment?

SUBPART F -- RELEASE RESPONSE AND CORRECTIVE ACTION (Continued)

§280.62 Failure to submi repent on Initial abatement measures within 20 days {(or (3] Major Major $1500
other specified time) of release conlirmation

527,73 Failure to submit report on Initlal site characterization within 45 days (or other (3] Major Major $1500
specified time) of release confirmation

§2°C.64 Failure to submit report on free report removal within 45 days (or other [13] Major Major $1500
specified time) of release confirmation

reo-

L SUBPART G -~ OUT-OF-SERVICE UST SYSTEMS AND CLOSURE
280.70 Temporary closure

§280.70(a} Fallure to continue operation and meintenance of cathodic protection systam (FIT) Major Moderate $750
in a temporarlly closed tank system

§280.70(e) Faifure to continue operation and maintenance of release detection in a Fm Major Major $1500
temporarily closed tank system

§280.70(b) Fallure to comply with temporary closure requirements for a tank sysiem for 3 (FMm Major Modoerate $750
or mote months

§290, "M Fallure to permanently close or upgrade a temporarily closed tank system (F/IM) Major Major $1500
after 12 months
280.71 Permanent closure and changes-in-service

§280.71(a) Fallure to notlty implementing agency of a closure or change-in-service {F/m Major Major $1500

§280.71(b) Fallure to remove all liquids and sludges for tank closure (FmMm Major Major $1500

§280.71(b) Fallure to ramove closed tank from the ground of flli tank with an inert solid (FM Major Moderate $750
for tank closure

§280.71(c) Fallure 1o empty 'and clean tank system and conduct a site assessment prior {Fm Major Major $1500

DTE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BI

to a change-in-service

JSTIVE AND, THEREFORE, MAY NOT INCLUDE ALL POSSIBLE VIOLATIO
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-

Teculatory Vioiation Unht Deviation from Potential Matrix Vaiue
] Assess- Requirement for Harm
ment®/

SUBPART G - OUT-OF-SERVICE UST SYSTEMS AND CLOSURE (Continued)

280.72 Assessing the slie at closure or change-in-service

§280.72(a) Faitute to measure {if required) for the presence of a telease before a (1112] Major Major $1500
pearmanent closuse
§280.72(b} # contaminated soll, contaminated ground water, or free product (s (i3] Major Major $1500

discovered, fallure to begin corrective action

280.74 Ciosurs records

§2B0 74 Failure to maintain ctosure records for at least 3 years {F Major Major $1500

§2re 74 Fallure to maintain change-in-service records for at least 3 years (F) Major Major $1500

|[ SUBPART H - FINANCIAL RESPONSIBILITY

L

§280.93(a) Fallure to comply with financlal responsibility requirements by the required {F) Major Moderats $750
phase-in time

§260.93(a) (1)-(2) Failure to meet the requirement for per-occurrence covairage of insurance. (3] Major Moderate $750

§280.93(b)(1)-(2) Fallure to mest the requirement for annual aggregate coverage of insurance (3] Major Moderate $750

§280.83(0 Fallure to review and adjust financial assurance after acquiring new ot (3] Major Moderate $750
additional USTs

§280.94 Use of an unapproved mechanism or combination of mechanisms to (3] Major Moderate $750
demonsirate financlal responsibliity

§200.85 Use of falsified financial documents to pass financial 1est of self-insurance F) Major Moderats $780

§280.106(a) (1) Fallure to report evidence of financial rasponsibility to the implementing " Moderate Minor $100

agency within 30 days of detacting a known of euspecled rsloane

* NOTE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE EXHAUSTIVE AND, THREREFORE, MAY NOT INCLUDE ALL POSSIBLE VIOLATIONS.
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Regulatory Violation Unit Deviation from Potentlat Matrix Value
Chtstion Assoss- Requirement  for Harm
ment?
SUBPART H -- FINANCIAL RESPONSIBILITY {Continued)

§280.106(a)(2) Faillure to report evidence of financial responsibility to the implementing (3] Moderate Minor $100

agency when new tanks are instalied
§280.106(b) Failure to report evidence of financial responsibility to the implementing (3] Moderate Minor $100

agency H the provider becomas incapable of providing financial assurance

and the owner or operator is unable to obtain alteinate coverage within 30

days.
S Failure to maintain coples of the financial assurance mechanism(s) used to (3] Moderate Minor $100

comply with financial reaponasibility rute and certification that the mechanism
is in compliance with the requirements of the rule st the UST site or place of
businesa

5TE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE ENWRUSTIVE AND, THEREFORE, MAY NOT INCLUDE ALL POSSIBLE VIOLATIONS.
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Assaessments for each violation should be determined on separate workshests and totaled. (if more space
is needed, attach separate sheet.)

“ PART 1 - BACKGROUND II

Company name

Regulation violated

Previous violations

Date of requirement Date of inspection,

Date of compliance Expianation (if appropriate):

1. Daye of noncompliance

2. Number of tanks

i PART 2 - ECONOMIC BENERIT COMPONENT ;

Avoided Expenditures Basis:
Delayed Expenditures Basis:
Weighted Tax Rate Source:
Interest Rate Source:

COSTS Expenditures  Expenditures of Days

AVOIDED = [Avekled + Avoided x Interest x Number| x (1 - Weighted Tax Rate)
365 Days

3. Calculated Avoided Cost:___

Page 1 o3
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W

. UST PENALTY COMPUTATION WORKSHEET

DELAYED COSTS = Delayed Expenditures x Interest x Number of Days
365 Days

4. Calculated Delayed Cost:

5. Economic Benefit Component: (cany figure to Line 16).
(Line 3 + Line 4)

PART 3 - MATRIX VALUE FOR THE GRAVITY-BASED COMPONENT i

Potential for Harm: Extent of Deviation

6. Matrix Value (MV): (from document page 16 or Appendix A)

7. Pertank MV: (if violation is per facility, the amount on Line 7 will
(Line 2 x Line 6) be the same as the amount on Line 6)

e e ——

‘ PART 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE :

Percentage x Matrix = Dollar

Change value Adjustment
+ or - {+ 01 Justification for Adjustment:
8. Degree of cooperation/
noncooperation
9. Degree of willfuiness
or negligence:
10. History of

noncompliance:

11. Unique factors:

12. Adjusted Matrix Value
(Line 7 + Lines 8-11)

Page2¢t3
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UST PENALTY COMPUTATION WORKSHEET
" PART 5 - GRAVITY-BASED COMPONENT “

Level of
Environmental Sensitivity Justification:

13. ESM (from document Page 21)

14. DNM (from document Page 21)

Environmental Days of
GRAVITY-BASED COMPONENT = Adjusted Matrix Vaiue x Sensfhivity x Noncompllasnce
Muhiplier Multiplier

15. Gravity-Based Component:
(Line 12 x Line 13 x Line 14)

PART € - INITIAL PENALTY TARGET FIGURE

16. Economic Benefit Component
{from Line S)

17. Gravity-Based Component
(from Line 15)

18. Initial Penalty Target Figure
(Line 16 + Line 17)

SIGNATURE DATE

Page 3 of 3
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1 } EXAMPLE 1 |
—_—

BACKGROUND

Inspection Date: April 12, 1990

Facilty Name and Description: Ed’s Gas and Go is a small gas station in a semi-rural part of the county.
The facility has 4 tanks, apparently installed prior to 1965. Judging from the condition of the facility and
adjacent store, Ed's income appears to be less than $50,000 per year.

Violations: During the inspection, the inspector observed that Ed failed to provide a method of release
detection by the December 22, 1989 deadline, in violation of 40 CFR section 280.40(c).

Owner/Operator Response: Ed claimed no knowledge of the requirements for release detection. After
being informed of methods for meeting the requirement, he indicated that he would use annual tank
tightness testing and monthly inventory control, in accordance with 40 CFR section 280.41 (a)(2). Ed
began to conduct adequate monthly inventory control and arranged to have his tanks tested within 10

days.

Pravious Actions at Facility: Previously, Ed had been given a waming letter for failure to comply with the
notification requirements, but had complied upon receipt of the letter. No other previcus violations were
identified.

Current Status at Site: The inspector observed that given the age of the tanks, and Ed's previous inability
to detect 1ny releases, there was a good chance for a release to occur and go unnoticed for a significant
length of time. However, Ed's subsequent tightness tests indicated that the tanks were tight. The geology
in the area is fractured shale. There are no drinking water wells or sensitive wildlife receptors within a 5-
mile radius of the site.

PENALTY CALCULATION DATA

Violatlon: 40 CFR section 280.40(c)

Days of violation: 120 days from date of noncompliance (December 22, 1989) to date of compliance
(April 22, 1980, which was 10 days after the inspection).

Avolded expenditures: $2.50 per day = $300 for 120 days (estimated cost for labor needed to conduct
daily inventory control, based on 1/2 hour iabor at $5.00 per hour)

Delayed expenditures: $520 x 4 tanks = $2,080, where the average cost for a tank tightness test is $520.
This is considered a delayed expenditure because it was necessary to achieve compliance in this time
frame.

Interest rate: 18.1% (the equity discount rate used in the BEN modei for 1990).

Tax rate: 15% (the weighted average tax rate for a facility with less than $50,000 annual income>.

[NOTE: The numbers used to determine avoided and delayed expenditures were chosen fc:
only. They do not necessarily represent true costs in any State or Region in the country.)

C-2
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L el e —— T
UST PENALTY COMPUTATION WORKSHEET -

Assessments for gach violation should be determined on separate worksheets and totaled. (if more space
is needed, attach separate sheet.)

| e e e !
PART 1 - BACKGROUND

Company name Eds Bas and Go

Reguiation violated__40_CFR sechion 280 40(c) - Filure fo _provide.
release detechon by Decem her 22 /2739 ,0/:414 -n
date. -

Previous violations___ AU 1 fica hovi__yi0 [ation ([9§6) - mrm'{:f

letfer [ssued.

Date of requirement___ /2 /22 [37 Date of inspection ‘1’/[3 /70
Date of compiiance___*7 [ 22 / 71 Explanation (f appropriate): Afety of

) 3 o fle
1. Days of noncompliance__ / 20O fm;;:;: . s [0 days afler

2. Number of tanks ‘f

ﬂ PART 2 - ECONOMIC BENEFIT COMPONENT Ig

Avoided Expenditures i 300 Basis:_$ 250 Ler /n;( for_moniforia
Delayed Expenditures__> K080 Basic: $S20 per fank for hghiness fest
Weighted Tax Rate_ 0.1S (159) Source: MR for income < ST 000 lyear
interest Rate_Q. 15(__ (18 % ) Source: _REN wode( fegw'l—j diSceont ruty)
AVOIDED = E\vo!dod + Avolded x Interest x Number | x (1-Weighted Tax Rate)
COSTS Expenditures Expenditures cf Days
385 Days
AC > [4300 + (4300 ""s' "w)] < [\-.15] = 8270
365

3. Calculated Avoided Cost__ 3 £ 70
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UST PENALTY COMPUTATION WORKSHEET |

DELAYED COSTS = Delayed Expendiiures x Interest x Number of D
365 Days
DC - 2080 = I8l * (R0 _ 124
365

4. Calculated Delayed Cost.___ 3 /24

5. Economic Benefit Component: ¥ ﬁ 7‘[ (canry figure to Line 16).
{Line 3 + Line 4)

" PART 3 - MATRIX VALUE FOR THE GRAVITY-BASED COMPONENT ) ll

Potentialfor Harm: _Major Extert of Deviation ﬂgjiaf

6. Matrix Value (Mv)i__¥ /S 00 (from document page 16 or Appendix A)

7. Per-nkMV:__¥ 6 000 (f violation is per faciilty, the amount on Line 7 will
{Line 2 x Line 6) be the same as the amount on Line 6)

PAAT 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE |

Percentage x Matrix = Dollar
Change Value Adjustment

+ Or - ‘+0l’-l J ion for Adjustment:
Comp(iela' as reg vired

> l:;g\tr::);ration aion/ 0 k't (2000 ') ﬂolfow"ﬁj A s,decﬁ‘m .
9. Degree of willuiness Did nof  knowingl
" or negligence: 0 $6000 0 vislale requireinints.
Wérniag [etfer 'ssved
e :;an:;ym:'liance: +5 2 56000 + ‘300 +for prjw'our viola hom,

11. Uniqus factors: Q0 000 0

1%, iaijusted Matrix Value 46300
{tine 7 + Lines &11)

C4
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UST PENALTY COMPUTATION WORKSHEET
— e
PART 5 - GRAVITY-BASED COMPONENT

Level of
Environmental Semsltwrcy_qd{ca_ Justification: A» release s not

{rkel cve Im puct on near
Arin Ualcf 50urcc$ Potenfva
:mpttz on +he environment ool
be minimual, al+though +fractvred
14. DNM (from document Page 21)__/. & shele wold complicate remediation
Environmental Days of

GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensitivity x Noncompllance
Muttipller Multipiler

GBC = $6300 x 1.5 «(1S = g4 1%S

13. ESM (from document Page 21)__/ 5

15. Gravity-Based Component: $4 178
{Line 12 x Line 13 x Line 14)

“ PART 6 - INITIAL PENALTY TARGET FIGURE y

16. Economic Benefit Component g 3 ‘7"/
{from Line 5)

17. Gravity-Based Component_$ /4], /%S
(from Line 15)

18, Initial Penalty Target Figure_? /4 569
(Line 16 + Line 17)

SIGNATURE DATE
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BACKGROUND

inspection Date: March 20, 1992

Facility Name and Description: Johnson's Petromart, located at Prairie View Lane, is one of eight facilities
in a convenience store chain that spans three counties. This facility has a total of S USTs, and there are a
total of 34 USTs at the 8 facilties. Based on an examination of the parent company's tax returns, it was
determined that the company’s taxable income was $280,000.

Violations: During the inspection, the inspector observed that the facllity had no records of financial
assurance coverage as required by the April 26, 1991 deadline. Subsequently, the inspector requested
records for each of the 8 Johnson facilities. Upon further investigation, the inspector determined that the
owner of the chain, Jack Johnson, had acquired private insurance (the owner did not qualify to self-insure)
for tha other 7 facilities. At the remaining facility, however, neither the owner nor the operator had obtained
the required coverage, thereby constituting a violation of 40 CFR section 280.93(a). This facility is among
the oldest in the Johnson's chain and is operated with 4 bare steel UST systems and one cathodically
protected UST system. The other 7 facilities were opened subsequent to the interim prohibition and
installed USTs that meet the Federal design, construction, and installation requirements. Therefore,
obtaining insurance for these USTs was easier than for the facility in violation. The insurance company
had indicated that it would be willing to ensure the remaining facility provided that the tanks were retrofitted
with spill/overfill protection and cathodic protection.

Owner/Onerator Response: Jack Johnson argued that it was the responsibility of the operator to upgrade
his USTs so as to make them insurable. The operator of the facility claimed that he lacked the resources
to upgrade his USTs and believed that the responsibility for meeting the FR requirements was the owner's.
The enforcement staft determined that the owner was aware of his responsibility to insure the USTs at all of
his facilities and that only he had the means to do so. The Agency attempted to enter into compliance
negotiations with Jack Johnson, but to no avail. The Agency planned to issue an administrative complaint
on July 1, 1992,

Previous Actions at Facility: Previously, one of the Johnson's faciiities had been issued a warning letter for
failure to notify the Agency after bringing a new UST into cperation. The owner had complied after
receiving the letter. Three other facilities had been issued warmning letters for failure to maintain all of the
required monitoring records for release detection.

Current Status at Site: At the time of the most recent inspection, it was determined that the facility in
violation of the FR requirements had an adequate method of release detection, and no releases were
determined to have occurred. The geology in the area of the facility Is clay. The facility is located in a
semi-residential/commercial area; however, there are no drinking water wells or sensitive wildiife receptors
within a 3-mile radius of the site.

Cc6
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TY ULATION

Vielation: 40 CFR section 280.93(a)

Days of viclation: 430 days from date of noncompliance (April 26, 1991) to date of compilance {which, for
purposes of assessing the penalty, was datermined to be July 1, 1992, to coincide with the date of the
administrative complaint).

Avolded expenditures: $27.40 per day = $11,781 for 430 days (estimated insurance premium, based on
an annual premium of $2,000 per UST for 5 USTs)

Delayed expendlitures: $15,000 x 4 = $60,000 (where the average cost for system retrofit is $15,000).
This is considered a delayed cosl because retrcfitting would enable Johnson's to achieve compliance with
the financial responsibility requirement.

Interest rate: 18.1% (the equity discount rate used in the BEN model for 1990).

Tax rate: 33% (the weighted average rate for a facility with $280,000 in taxable income).

{NOTE: The numbers used to determine avoided and delayed expenditurcs ware chosen for conveniance
only. They do not necessarily represent true costs in any State or Region in the country.]
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OSWER Directive 9610.12
P ]

. UST PENALTY COMPUTATION WORKSHEET

-

Assessments for each violation should be determined on separate worksheets and totaled. (if more space
is needed, attach separate sheet.)

Y

Company name___Johnsans _ Petro mart

Regulation violated__ 40 CER gsechovn 230 93 () - Failore 4o ,orow'a/g

Foll _Financgial coleraaqe % complianca cead line

Previous violations__ Alo+t: ficahon /7o [a b [/734)— wdrning (effer

rSsyed lease defechon yiolatron (l‘r?/) - glarﬂ\l{j letfe r :"g;_ued.

Date of requirement 4(al [/ Date of inspection__ 3 [ 20

Date of compliance "7‘/ [ / 92 Explanation (f appropriate): dale of
Compliance is cons.clered b

1. Days of noncompliance__ 430 be date complaint is issved.

2. Number of tanks S (,ar ‘/)
1"(on‘/j 4 need 4o be re‘fra-:c'"f)

" PART 2 - ECONOMIC BENEFIT COMPONENT “

Avoided Expenditures__$ /L}sr Basis:_$27 40 per dng rnsvrance (S -;bmix)

Delayed Expenditures, 340, 000 is: §/5 oo per USZ retrott (4 hnb’)
Weighted Tax Rate__0 33 (33%) source: MTR Hfor B280, 000 income

Interest Rate_G6 (8! (5.1 %% ) souce: _BEN podel leguty diseourt cata)

AVOIDED = |Avoided <+ Avoided x Interest x Number x (1 - Weighted Tax Rate)

COSTS Expenditures Expendiures of Days
365 Days
T2 $11,98( = 181 ¢ 'fao] x (- 33) = 9
AC ,[ I+ 305 (l ) $75

3. Calculated Avoided Cost:____ & 15 F6
cs



OSWER Directive 9610.12

P "

- UST PENALTY COMPUTATION WORKSHEET \

DELAYED COSTS = Delsyed Expenditures x interest x Number of Days
385 Days

60,000 «.!8f » 430 | g,5 %4y
365 ’

DC =

4. Calculated Delayed Cost___ 3 /2. + 94
5. Economic Benefit Component:__$ 22, 370 (carry figure to Line 16),

(Line 3 + Line 4)

PART 3 - MATRIX VALUE FOR THE GRAVITY-BASED COMPONENT

Potential for Harm:__ Moderstle Extent of Deviation rﬂajz or

6. Matrix Value (MV):__§ F50 {from document page 16 or Appendix A)

7. PertankMv___$ 7S50 (it violation is per facility, the amount on Line 7 wil
(Line 2 x Line 6) be the same as the amount on Line 6)

u PART 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE H

Percentage x Matrix = Doliar

Change Value Adjustment
+ Of - + Or - Justification for Adjustment:
rationy Owner vnwilliag fo

> g:‘g‘;o;;mﬁe ¢ 40 $750 +¥$300 ncjoéfatz éermrjof conylr., nee.
9. Degree of willfuiness Owner was awgre of

o:g;gligenca: +25% 7250 ¢ 4 %% requirement and ble

Comply

10. History of 4 J

nancompliance: + 207 750 * (50 Previous vielahon
11. Unique factors: 2 $750 o) ~IA
12. ‘Adjusted Matrix Value $/38%

{Una 7 + Lines 8-11)

c9



OSWER Directive 9610.12

USTY PENALTY COMPUTATION WORKSHEET
ﬂ PART § - GRAVITY-BASED COMPONENT “

Level of

Environmental Sensitivity Kow Jugtification: Py lenfral im P act of a
relecase on the env' ronment

13. ESM (from document Page 21)___/ and drinkiag-water Svpp /res

UOM be Nt Ma l. C/ﬂz Jaf',

. - . Y,
14. DNM (from document Page 21)__2 wodd liomt migeation i product.

Environmental Days of
GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensitivity x Noncompllance
Multiplier Muttiplier

GRC = $/388%8 « ( = q = $A/,[(,1./

15. Gravity-Based Component: A4 { (z"/
(Line 12 x Line 13 x Line 14)

l PARTY ¢ - INITIAL PENALTY TARGET FIGURE

16. Economic Benefit Component ¥ XX, 370
(trom Line 5)

17. Gravity-Based Component_ 3 /(&%
{from Line 15)

18. Initial Penalty Target Figure fo?él 534
(Line 16 + Line 17)

‘SIGNATURE DATE

C-10



OSWER Directive 9610.12

BACKGROUND

Inspection Date: N/A

Facility Name and Description: Keily's Kwik Stop is a convenience store that recently had its three USTs
taken out of operation. Prior to their removal, the USTs were operated by the owner of the convenience
store, Karen Kelly, and owned by Darby Distributors, an oil jobber. The taxable income of Darby
Distributors was $400,000 in 1989,

Violations: On May 20, 1989, Ms. Kelly reported the presence of petroleum vapors outsice of her
corvenience store. The Agency investigated the site and confirmed the presence of a petroleum release.
Ms. Kelly reported that Darby Distributors had removed the 3 USTSs located at her place of business on
March 17, 1989, she was not aware of the requirement to notity the Agency prior to permanent closure or
of the requirement to conduct a site assessment. Ms. Kelly also coukl not say whether Darby Distributors
had hulfilled these requirements. Upon a review of the Agency’s records, it was determined that Darby
Distributors had failed to notify the Agency of the closure, thereby constituting a violation of 40 CFR section
280.71. The distributor was aiso unable to produce records demonstrating compliance with the closure ;
site assassment requirements, constituting a violation of 40 CFR section 280.74. The distributor aiso falled
to assess the sie for the presence of a release before permanent ciosure, in violation of 4¢ CFR saction
260.72(a).

Owner/Operator Response: When the Agency contacted Darby Distributors, they indicated that they would
initiate currective action only if they, and not Ms. Kelly, were actually responsibie for the release. The
Agency informed them that as the owner of the USTs formerty in operation at Kelly's Kwik Stop they as well
as Ms. Kelly are responsible for addressing any release from thase USTs. The Agency aiso informed
Darby Distributors that administrative orders were being prepared to compel them to clean up the release
and pay penatties for violations of the clesure requirements {the Agency was dealing separately with Ms.
Kelly). At that time, the company requested to enter into negotiations with the Agency in order to establish
a corrective action schedute and determine the amount of the penalties to be assessed.

Pravious Actions at Facility: There were no previous incidents of viclation at the facility.
Current Status at Site: Kelly’s Kwik Stap is located in a rural part of the county. There are, howeaver, two
private drinking-water wells within a mile of the tacility and several others within 4 miles of the facilty. The

facility is located one-half mile from a river that is used for recreational purposes as well as by various
wildlife as a source of water. The geology in the area of the site is silt

C-11
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PENALTY CALCULATION DATA
Violation: 40 CFR section 280.71(a)
Days of Viciation: 94 days, from the iatest required date of compliance (February 17, 1989) to the actual
date of compliance (May 20, 1989), where actual compliance is assumed to be coincident with Ms. Kelly's
report to the Agency.
Avolded expendltures: Deemed negligible.
Delayed expenditures: None.

Iinterest rate: 18.1% (the equity discount rate used in the BEN model for 1989).

Tax rate: 34% (the weighted average rate for a company with taxable income greater than $340,000).

PENALTY CALCULATION DATA
Violation: 40 CFR section 280.72(a)

Days of Violation: 64 days, from the latest required date of compliance (March 17, 1889) to the actual
date of compliance (May 20, 1989), where actual compiiance is assumed to be coincident with Ms. Kelly’s'

report to'the Agency.

Avolded expenditures: $8,500 x 3 USTs = $25,500 (where the average cost for a site assessment at
closure i3 $8,500 per UST).

Delayed expenditures: None.
interest rate: 18.1% (the equity discount rate used in the BEN model for 1988).
Tax rate: 34% (the weighted average rate for a company with taxable income greater than $340,000).

ENALTY ULATION DATA
Violation: 40 CFR section 280.74

Days of Violation: 64 days, from the latest required date of compliance (March 17, 1989) to the actual
date of compliance (May 20, 1888), where actual compliance is assumed to be coincident with Ms. Kel[y's

report to the Agency.
Avoided expenditures: None.

Delayed expenditures: Deemed negligible.
Interest rate: 18.1% {the equity discount rate used in the BEN model for 1989).
Tax rate: 34% (the weighted average rate for a company with taxable income greater than $340,000).

[NG#¥> Thw ~wrbers used to determine avoicza-aivi diyed expenditures were chosen for convenience
onlr<Thigy & 110t necessarily represent true costs in any State or Region in the country.}

C-12
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" UST PENALTY COMPUTATION WORKSHEET .

Assessments for each violation should be determined on separate worksheets and totaled. (ff more space
is nesded, attach separate sheet)

PART 1 - BACKGROUND ’

Company name Dir @f"ﬁff boutfors
Regulation violated__ 40 (AR sechon 280 F/ ( ¢) - Failure 4o

noh‘{% 20 d'dgi pfr‘gf fo fankt cloScwre.

Previous violations A/on_c

Date of requirement a//sfzg Date of inspection, A//A

Date of compliance 5/ 20 /59 Explanation (if appropriate):

1. Days of noncompliance 914

2. Number of tanks L3

" PART 2 - ECONOMIC BENEFIT COMPONENT
Avoided Expenditures____ O Basis;_(osf3 _4pr neh fica bon neg /f'?,'égg.

Delayed Expenditures___ /A la Basis:
Weighted Tax Rate__ AV /A Source:
Interest Rate AL/‘I Source:

AVOIDED = |Avoided + Avoided x Interest x Number | x (1 - Weighted Tax Rate)

COSTS Expenditures Expenditures of Days
365 Days

Y
3. Calculated Avoide ozt v O

C-13



OSWER Directive 9610.12

UST PENALTY COMPUTATION WORKSHEET

DELAYED COSTS = Delayed Expendiures x Interest x Number of Days
365 Days

4. Calculated Delayed Cost: j 0

5 Economic Benefit Component: 0 (carry figure to Line 16).
{Line 3 + Line 4)

PART 3 - MATRIX VALUE FOR THE GRAVITY-BASED COMPONENT Ii

Potential for Harm: [ﬂdTMr Extent of Deviation Mﬂj‘p v

6. Matrx Value (MV),___ 5 /500 (from document page 16 or Appendix A)

7. PerwnkMV:____ B /500 (it violation is per facility, the amourt on Line 7 wil
(Line 2 x Line 6) be the same as the amount on Line 6)

ll PART 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE I]

Percentage x Matrix = Dollar

Change Value Adjustment
{(+or-) (+or-) Justification for Adjustment:

Onner requested negotyabons
8. Degree of cooperation/ $ only after belrg warned of
noncooperation + [0 /e 1/500 + /50 nding adrministafive ordars

9. Degree of wilthulness Ourner ofpcared 4o +alte

g

i : + g ’ {6 00 advantrqe of dperators
or negligence 90, $/500 gromn ! feq ? oents
10. History of
noncompliance: 0 /500 _ O rila
11, Unique factars: 0 {152 o N/A
»T .
S/
12 Adjusted M.::s.. Valun P AXLO

(Line 7 + fa.-us 81 n_
: -+

C-14
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UST PENALTY COMPUTATION WORKSHEET
lr PART 5 - GRAVITY-BASED COMPONENT I

Level of
Environmental Sensmivity #3& Justification: ﬁ’e /(d.se (Ou Ic{ impad

several drinking -wetr wells
and a river Used byq hvmanS
for recrecton and wirld e

aS a Sguree of c{n‘nbtj waler

13. ESM (from document Page 21)___ed

14. DNM (from document Page 21)__/- S

Environmental Days of
GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensitivity x Noncompliance
Multiplier Multiplier

GRC = #2250 ~ 2 » (s = ¢GPSO

15. Gravity-Based Component: '{ 6?50
(Line 12 x Line 13 x Line 14)

ll PART 6 - INITIAL PENALTY TARGET FIGURE 1]

16. Economic Benefit Component 0
(from Line 5)

17. Gravity-Based Component 9( é 750
(from Line 15)

18. Initial Penalty Target Figure 2 ﬂ 5 0
(Line 16 + Line 17)

SIGNATURE DATE
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W

Assessments for each violation should be determined on separate worksheets and totaled. (If more space
is needed, attach separate sheet.)

‘ PART 1 - BACKGROUND |

Company name r ' byutors
Regulation violated__ 40 CPR_sechon A%0 #2( c)- Failvre +o
SSess ite [4) ré

Previous violations___Aon&.

Date of requirement 3//'—?/36 - Date of inspection N/AL

Date of compliance__ S /a0 g9 Explanation (if appropriate):

1. Days of noncompliance____ (%!

2. Numberoftanks____ 3

C T —

Avoided Expenditures_ 3 25, 500 Basis: r US7 < ssessment
Delayed Expenditures___ A/ /jl Basis:
Weighted Tax Rate_ Q.3 jj,‘f Y ) Source: ‘nggme 2 000

Interest Rate__¢_/8/ (/5-/ 79) Source: Bﬂ! madel zegwﬁf dr‘.f(qur/' ra'l'i>

AVOIDED = [Avolded 4+ Avoided x Interest x Number x (1 - Weighted Tax Rate)

COSTS Expenditures Expenditures of Days
365 Days

I8 SO x . 181 x (' T
365

AC = [3as, 57 34) = /7 364

3. Calculated Avoided Cost___¥ / z, 24

C-16



OSWER Directive 9610.12

UST PENALTY COMPUTATION WORKSHEET

DELAYED COSTS = Delayed Expenditures x Interest x Number of Days
365 Days

4. Calculated Delayed Cost: Qo

5. Economic Benefit Component: ’/ ?‘, 36 b 4 (carry figure to Line 16).
(Lne 3 + Line 4)

“L PART 3 - MATRIX VALUE FOR THE GRAVITY-BASED COMPONENT
.
Potential for Harm:___ /N a0 Extent of Deviation MNaior
J J
6. Matrix Value (MV): J 1500 (from document page 16 or Appendix A)
7. Per<ank Mv:__ ¥ (0000 (it violation is per faciltty, the amount on Line 7 will
(Line 2 x Line 6) be the same as the amount on Line 6)
ﬂ PART 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE II
Percemtage x Matrix = Dollar
Change value Adiustmm
{+or) {+or4 ustification for Adjustment;
aumer reé utskz oha ﬁm:
8. Degree of cooperation/ F

onl Ggrred o
noncooperation +10% 26000 + ¥(¢00 i n ; j njm.s*ln-hve orclovs.
9. Degree of willuiness p Goner of appeasat o Tle
or negligence: “ “fQ7o f éQOQ + 2400 ;GA'S::L‘ ;{ y fr:,re';mnfs

10. History of

noncompliance: 0 96000 0 NiA
11. Unique factors: £6000 0 n /1A

12, Adjusted Matrix Value £ 9000

(L. 7 + Lines 8-11)
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ey

UST PENALTY COMPUTATION WORKSHEET
II PART § - GRAVITY-BASED COMPONENT “

Leval of ‘

Environmental Sensitivity [{74‘/4 Justification: I?e/ed.sc Cau/J ,-mp‘cf
severcl drinlking - water wells an

13. ESM (from document Page 21)__ o2 a river vsed homeans Sfor

recreaton omn bZ wildlife aa

a Soure of drin :7 wa ter.
14. DNM (from document Page 21)__ /

Environmental Days of

GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensitivity x Noncompllance
Muitiplier Multiplier
GBC = $9000 r A +~ | = ¥/8 000
15. Gravity-Based Component: (2

(Lire 12 x Line 13 x Line 14}

—_——
PART 6 - INITIAL PENALTY TARQET FIGURE
16. Economic Benefit Component 3 /7, 34 4

(from Line 5)
17. Gravity-Based Component_ /8, 000
{from Line 15)

18. Initial Penalty Target Figure_? 35, 3¢ 4

(Line 16 + Line 17)

SIGNATURE DATE
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e — — ———— — — ———— ]
. UBT PENALTY COMPUTATION WORKSHEEY

Assessments for each violation should be determined on separate worksheets and totaled. (f more space
is needed, attach separate sheet.)

PART 1 - BACKGROUND
Company narm_@z.abﬁ_@‘.s.t’_iwfs

Regulation violated__ 40 (FR sechon 280 F74- Fuilvre o
maintain records caga ble of d'gmmsﬁ‘ﬁ/g mmp/fang_
with dznK closere regoirements

Previous violations___A/one
Date of requirement 3LLL'?'/ 39 Date of inspection___A/ &{
Date of compliance___ S | / 20 [ g9 Explanation (if appropriate):

1. Days of noncompiliance G"I

2. Number of tanks 3

‘ PART 2 - ECONOMIC BENEFIT COMPONENT 5

Avoided Expenditures__ / A Basis:

Delayed Expenditures o Basis: oSt of recond éggp{n? neq l:‘; ibla.
Weighted Tax Rate N [ A Source:

Interest Rate N [ A Source:

AVOIDED = |Avoided + Avoided x Imersst x Number x (1 - Weighted Tax Rate)
COSTS Expenditures ExpendRures of Days
365 Days

3. Caiculated Avoiied Cost; <0
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o — e — ——

|
UST PENALTY COMPUTATION WORKSHEET

DELAYED COSTS = Delayed Expenditures x Interest x Number of Days
365 Days

4. Calculated Delayed Cost: f 19,

5. Economic Benefit Component: ‘{ 0 (canry figure to Line 16).
(Line 3 + Line 4)

PART 3 - MATRIX VALUE FOR THE GRAVITY-BASED COMPONENT .

Potential for Harm: MQ}ﬂ Extent of Deviation___ /114 jor

6. Matrix Value (MV): 4 /1500 (from document page 16 or Appendix A)

7. PeriankMVi___3 (SO0 (t violation is per facilly, the amount on Line 7 wil
(Line 2 x Line 6) be the same as the amount on Line 6)

‘ PART 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE I

Percentage x Matrix = Dollar

Change Value Adjustment
{porJ {(+or-) Justification for Adjustment:

Dwner requested negohahons
on é-FQ?r bela SZmed of

%1500 *:j.ﬁ@_ im:aniﬁ adnm hve orders
9. Degree of willfulness Owner afpeared fo fule

+ 0%
or negligence: +ftQ7o 5[5_0_0 *’[dﬁ alwnhzf :E o‘eq::‘_-taer’i“ﬂ-
0
Lo

®

Degree of cooperation/
noncooperaticn

l'd no ran
10. History of
noncompliance: /500 &) nNlA

41500 _o0 N4

11. Unique factors:

12. Adjusted Matrix Value colen s
(Line 7 + Lines 8-11)
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_ UST PENALTY COMPUTATION WORKSHEET
" PART 5 - GRAVITY-BASED COMPONENT H

Level of
Environmental Sensitivity &L?h Justlﬂcation R C /(d §€ coU[J ‘m Iz cf
Several g -walar wells

and o riye hovians
13. ESM (fromdocumentPagezﬂ_g_ Lor rgcre’a-hrm and‘z u,lz i fe

ad & sourre of Jr:n‘ZJ water

14. DNM (from document Page 21)

Environmental Days of
GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensitivity x Noncompllance
Multipiler Multipiter

GBC = $RASO * R =« | = F4500

15. Gravity-Based Component: _% 4500
(Line 12 x Line 13 x Line 14)

PART € - INITIAL PENALTY TARGET FIGURE ;

16. Economic Benefit Component $ O
(from Line 5)

17. Gravity-Based Component { 4_5:_00
(from Line 15)

18. Initial Penalty Target Figure ? 4560
(Line 16 + Line 17)

Totrl Znibal Pgnaﬂj 'Tdrqcf' Sfor Darej DistibAors :
= Yiolakon #1 + Violakon #2 + Violabon #3

= #3750 + £35 364 + $4500 = $46, @l

Cessaﬂiv fGU'v.er Bl £ 97 - JE Y

SIGNATURE DATE




OSWER Directive 9610.12

BACKGROUND
inspection Date: December 15, 1991

Facility Name and Description: Jerry's Gas and Grocery is 8 medium-sized facility in a commercial section
of town. The facility has 4 USTs, 3 of which were installed in 1968 and one in 1989. It was estimated that
the company's taxable income was $70,000 in 1990,

Violations: On October 16, 1991, the Agency discovered that Jerry's Gas and Grocery had a release. At
the time of the release, an adequate method of release detection was not in use at the facility, constituting
a violation of 40 CFR section 280.40(c) for the 3 tanks instalied in 1968. The Agency sent written
notification (after informing the owner of the release by telephone) of the release to the facility and
requested, among other things, that the facility report evidence of financial responsibility within 30 days.
While conducting a file review on December 15, the compliance staff observed that the facility had failed to
report this evidencs, in violation of 40 CFR section 280.106(a)(1). A site inspection conducted on this date
indicated that an adequate method of release detection was still not in use.

Owner/Operator Response: When notified of these violations, the owner submitted evidence that he had .
acquired a letter of credit from a bank to meet the FR requirement and began to conduct inventory control
and daily monitoring immediately, and arranged for tank tightness tests. The owner, however, had failed to
initiate corrective actions (beyond the initial abatement measures) for lack of funds. The owner's failure to
report his financial assurance mechanism within the required time period, therefore, delayed the contacting
of the bank and the collection of funds with which to initiate corrective action.

Previous Actions at Facility: In 1989, the facility was assessed penatties for failure to notify the Agency of
the new UST installation.

Currert Status at Site: Because an adequate method of release detection was not in operation, the
release went undetected for a matter of months. The geclogy in the area of the tacliity is fractured shale.
The facillty is located in a commercial area. There are no drinking water wells or sensitive wildlife receptors
within a 5-mile radius of the site.

PENALTY CALCULATION DATA
Violatlon: 40 CFR section 280.40(c)

Days of violation: 358 days, from the latest required date of compliance (December 22, 1990) te the
actual date of compliance (December 15, 1991).

Avoided expenditures: $24S5 total = $895 labor for 358 days, at $2.50 per day (estimated cost for labor
needed to conduct daily inventory control based on 1/2 hour labor at $5.00 per hour) + $1560 for
tightness testing for 3 tanks (where the average cost for tank tightness testing is $520 per tank).

Delayed expenditures: None.

Imerest rate: 18.1% (the equity discount rate used in the BEN model for 1991).

Tax rate: 18% (the weighted average rate for a company with taxal. - $70,000).



OSWER Directive 9610.12
e —— - ——— — — —— — ———— ———— ——

PENALTY CALCULATION DATA
Violation: 40 CFR section 280.106{a)(1)

Days of Violation: 30 days from the latest required date of compliance (November 15, 1991) to the actual
date of compliance (December 15, 1991).

Avolded expenditures: $8219 = Amount of interest avoided on $1,000,000 letter of credit because of

failure to provide the Agency with evidence of financial responsibility (based on 30 days of interest at 10%,
the rate charged by Jerry's bank for letter of credit drawdown).

Delayed expenditures: None.
Interest rate: 18.1% (the equity discount rate used in the BEN modet for 1990 and 1991).

Tax rate: 18% (the weighted average rate for a company with taxable income of $70,000).

[NOTE: The numbers uses! to determine avnided and delayed expenditures vwene ciisen for convenience
only. Theydonot ne- - & . .~ > Tets in any State or Region in the cointry.)



OSWER Directive 9610.12
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. UST PENALTY COMPUTATION WORKSHEET "

Assassments for each viclation should be determined on separate worksheets and totaled. (if more space
is needed, attach separate sheet.)

PART 1 - BACKGROUND 1
Company name .'s a ‘ ry
___EL‘L(,L__LS_é._ﬁ_QQ ~f

Regulation violated__ 40 (CEL <cechon R2%0. 40 (c)Y1) - Failure 4o

bzz‘ Cé £a5L dg{g; ‘o é:f Cgﬂgfmna_ d’gﬁ (zz/z:/‘ia)

Pravious violations £ ¥ - £S5 S -ér

failure o mﬁég of new PST instg{la bovi.
Date of requirement___/ R/ 22/40 Date of inspection /2//5‘/2[

Date of compliance___ /2 / (s lat Explanation (it appropriate):
1. Day- of noncompliance__ 35 4
2. Numberattanks__ 4 (or §j' ( anly 3 +anks reguire release

JZC Hon 3
ll PART 2 - ECONOMIC BENEFIT COMPONENT ' ]]
Avoided Expenditures_% 24 54 aass:_;;;z ;: U;Zf -b‘;h::;;wm st } *3
Delayed Expenditures__A/ (A Basis: N4
Weighted Tax Rate_0. (% [ 3% ) source: _ M TR for income of £70 000
Interest Rate O- (81 (I8. [ 2.) Source: A _mo u iscount ra

COSTS Expenditures Expenditures of Days

AVOIDED = [Avoldod + Avolded x Interest x Number x (1 - Weighted Tax Rate)
365 Days

C = Egl-fgs— + $2‘+§5’ ,;6'5’_8l d 358] ¥ [I“.Iﬁ\: $Q3?0

3. Calulated Avoided Cost___ £ 23 7D
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' UST PENALTY COMPUTATION WORKSHEET

DELAYED COSTS = Delayed Expenditures x_Iinterest x Number of Days
365 Days

4, Calculated Delayed Cost: 0

5. Economic Benefit Component: ?( 23 7’Q (carry figure to Line 16).
{Line 3 + Line 4)

H PART 3 - RATRIX VALUE FOR THE GRAVITY-BASED COMPONENT H

Potertial for Ham:__/Ndjar Extent of Deviation jﬂgjor

6. Matrix Value (MV):__$ /SO (from document page 16 or Appendix A)

7. PeriankMv.__ 3 4500 (it violation is per facility, the amount on Line 7 will
{Line 2 x Line 6) be the same as the amount on Line 6)

' PART 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE

Percentage x Matrix = Dollar

Change Value Adjustment

+Or- (+ord  Justification for Adjustiment:
C’ompll'ed as re¢w‘r¢6/

8. Degree of cooperation/ 4570 D o ”"‘"’v nob b cation.

noncooperation

A,

—

9. Degree of willfulness
or negligence: 0 14500 0 N / A
i Previous viclahon
10. History of .
n::ncgmpliance: + 3Q7o J4500 *‘fLSS'D imzolw‘fj pena {Hes
11. Unique factors: Q0 $4500 0

14
s )
S

12 Adjusted Matrix Value
(Line 7 + Lines 8-11)
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! UST PENALTY COMPUTATION WORKSHEET I

rL PART 5 - GRAVITY-BASED COMPONENT 7'

Level of

Environmental Senstvity__gNoderala Justfication: Kelease 5 not likely 1o have
ranPhck on roond or Surk a Gr
Pelent'al impaet om +he enviconment

13. ESM (from document Page 21) [-5. s m.‘.ﬂ,‘m”ﬂ, dm,,,,t. Fo;.e..ﬁ.j
homen receptors are, present.

14. DNM (from document Page 21)_.S Frachred shole woold ‘complicats

remed iafion,
Environmentai Days of
GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensitivity x Noncompliance
Muttiplier Muitlpiler

GRC = FS850 - 1S = 25 = ¥ 2/,938

15. Gravity-Based Component: g RIﬁQBS
{Lne 12 x Line 13 x Line 14)

I-[ PART 6 - INITIAL PENALTY TARGET FIGURE jl

16. Economic Benefit Component J 2 3 7'{2

(from Line 5)

17. Gravity-Based Component fal ., 92%

(from Line 15)

18. Inmal Penalty Target Figure__ ¥ 9‘1’r30 g
(Line 16 + Line 17)

AP s 3G Met

SIGNATURE DATE
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m

Assessments for each violation should be determined on separate worksheets and totaled. (if more space
is needed, attach separate sheet.)

. PART 1 - BACKGROUND ’

Company name ocer
Regulation violated__ 40 £FR sechon RRBO. /06 (a)(e) - Failvre +o
report evidence of Fnancial assovrance thin 30

dggg of d[ﬂm@a‘ﬁ a release.
Previous violations___ A/nf) frca Ran (1984) - penalhes g sessed

r A w_(IST inste(lq¢fion.
Date of requirement___ |/ /IS/‘H Date of inspection /9125 /?I
Date of compliancs, 1215 l‘f [ Expianation (f appropriate):

1. Day~ of noncompliance____ 30

2. Number of tanks f

) PART 2 - ECONOMIC BENEFIT COMPONENT
Avoided indkrest +hat wodd have been

Avoided Expenditures_ 8219 Basis:_Daid o 31/,000 000 [efer of credit for 30

Delayed Expenditures____ () Basis: _A@i@_,_&
Weighted Tax Rate_O- (8 {18 7 ) Source: _MTR for ncame of $EOF000

Interest Rate O- /87 ([%.( 7.) Source: BEA mod el [egu'fy digcount rate )

AVOIDED = |Avoided + Avolded x Interest x Number X (1 - Weighted Tax Rate)

COSsTS Expenditures Expenditures of Days
365 Days -

AC = [¢3¢217 + y82aiq9 ;(.’I:_l * 30 x(1-.18) = jésq(«.

3. Calculated Avoided Cost____ % L840
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P e —— — S = aae

] UST PENALTY COMPUTATION WORKSHEET

DELAYED COSTS = Delayed Expenditures x interest x Number of Days

365 Days
4. Calculated Delayed Cost: 2
5. Economic Benefit Component: Z G 840 (carry figure to Line 16).
(Line 3 + Line 4)

ey
‘ PART 3 - MATRIX VALUE FOR THE GRAVITY-BASED COMPONENT -

Potential for Harm:_/oderate Extent of Deviation Ma‘;/ar

6. Marix Value (Mv):__ $ 250 (from document page 16 or Appendix A)
7. PerwnkMv.___ 3350 (it violation is per facility, the amount on Line 7 will
{Line 2 x Line 6) be the same as the amount on Line 6)

II PART 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE “

Percentage x Matrix = Dollar

Change Value Adjustment
+ Or - (+or) Justification for Adjustment: ‘{
cooperati Comptied as require
8. Degreaof n . . ,
n:r?cooperaﬁon ° o $ 250 2 follow ng not hca ot
9. Degree of wilfulness
or negligence: 7 {750 O N / A
Previa.s violatron
10. History of . .
nonc::ympllance: +307% _1_2& "{&{ in volw/:j penalbes
11. Unique factors: ] $75D O
12 L i value {975

(Une 7 + Lines 8-11)
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- UST PENALTY COMPUTATION WORKSHEET
ﬂ PART § - GRAVITY-BASED COMPONENT ll

Level of
Environmental Sensitivity__ iincle rede  Justification: Refease is nof Jikely 4o
have impact on grownct or surfmce
c water . Potenhed” impact on +he
13. ESM (from document Page21)_( S environment is minimad, elthosgh

polantral human receptors are

14, DNM (from document Page 21)__/. © present. Frachred shale wov
complicats remed: « fom.
Environmental Days of
GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensitivity x Noncompllance
Multiplier Multiplier

6BC = F9%S r (S * (= $/406

15. Gravity-Based Component: _ % /“f L2
(Line 12 x Line 13 x Line 14)

‘ PART 6 - INITIAL PENALTY TARGET FIGURE 5

16. Economic Bensfit Component Z é QQQ

(from Line 5)

17. Gravity-Based Component_5 / “/ &2
(from Line 15)

18. Initial Penahty Target Figure_P 5302
(Line 16 + Line 17)

Totad Inifrad Pcmq,Nj Tarqet +or krrj's Cas § 6mcej
= Violaton #1 + Violatin #2
= 434,308 + $ 304

= 332,610

SIGNATURE DATE
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BACKGROUND

inspection Date: January 8, 1990

Facility Name and Description: The Mammoth Qil facility located at 345 Pine Street has 5 USTs and is
owned and operated by Mammoth Oil Company, a national petroleum marketer with taxable income over
$335,000.

Violations: Upon inspection of the facility, the Agency discovered that 2 new bare steel USTs were
installed on November 15, 1989 without cathodic protection. This omission constituted a violation of 40
CFR section 280.20(a)(2)(i)). The tanks failed to meet the performance standards specified in section
280.20(a)(2)(ii), or any of the codes or standards outiined by the regulations as acceptabie for compliance.

Owner/Operator Responsa: When notified of the violation, the company's attomeys asked to enter into
negotiations to determine the schedule and terms of compiiance, as well as any penalties that might be
assessed. The result of the negotiations was a consent order in which the owner agreed to install properly
designed cathodic protection (in accordance with the National Association of Corrosion Engineers
Standard RP-02-85) and pay the penaity by March 1, 1990.

Previous Actions at Facility: The facility was issued a notice of violation in 1987 for failure to notity the
Agency of a new UST installation. in 1988, the company was issued two administrative orders, one
compelling remediation of a reléase and the cther assessing penaities for failure to report the release to
the Agency.

Current Status at Site: At the time of the inspection, the facility was conducting a method of release
detection in accordance with the requirements. The Agency determined that it was unlikely that there was
a release at the present time. The geology in the area of the facility is gravel. The facility is located in an
urban residential area. There are no drinking water wells or sensitive wildlife receptors within a 3-mile
radius of the area.

PENALTY CALCULATION DATA
Violation: 40 CFR section 280.20(a)(2) (i)

Days ot violation: 105 days, from the required date of compliance (November 15, 1989) to the actual date
of compliance (March t, 1890).

Avoided expenditures: None.

Delayed expenditures: $3,050 x 2 USTs = $6,100 (where the average cost for installation ot a cathodic
protection system is $3,050 per UST).

Interest rate: 18.1% (the equity discount rate used in the BEN model for 1990).
Tax rate: 34% (the weighted average rate for a company with taxable income of $335,000).

[NdTE: The numbr.. "+ & .‘ormine avoided and delayed expenditures were chosen for convenience
only. They donot.. <7l iunsesent true costs in any State or Region in the country.)

C30
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ST PENALTY COMPUTATION WORKSHEEY

Assessments for each violation should be determined on separate worksheets and totaled. (i more space
is needed, attach separate sheet.)

Company name Mammoth Ol (ompan
Regulation violated___ 40 (FE sechan K0 ;: -Z-«"}(z)— Failure 4o

wicef perdocman s for cathodic prolech
Previous violations__R£l¢4s¢ noh ficgbaon /4t 54') - 4wo adminiskahve
[ e o ne 45 s penalbie )
Date of requirement____{{ /5 199 Date of inspection____/ /g / 70
Date of compliance ;[ l / 190 Explanation (if appropriate):

1. Days o noncompliance__ /[0S~

2 Number of tanks, P9,

“ PART 2 - ECONOMIC BENEFIT COMPONENT “

Avoided Expenditures__ A/ /A Basis:
Delayed Expenditures L] L100 Basis: _(ost #r cathodlic Prgﬁz_bm
Weighted Tax Rate_0. 34 {34 ‘7.) Source: r_income > $335, 000

Interest Rate_O_(&( ( /8. Iﬂg} Source: A m . 'S cowmf ya

AVOIDED = |Avoilded + Avoided x Interest x Number x (1 - Welghted Tax Rate)

COSTS Expenditures Expenditures of Days
385 Days

3. Calculated Avoided Cost: 0
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UST PENALTY COMPUTATION WORKSHEET

DELAYED COSTS = Delayed Expenditures x interest x Number of Days

385 Days
366
4. Calculated Delayed Cost: 738
5. Economic Benefit Component:__ & 3/ % (carry figure to Line 16).

(Line 3 + Line 4)

l PART 3 - MATRIX VALUE FOR THE QRAVITY-BASED COMPONENT \ k

Potential for Harm: ln Qaﬁ /4 g:& Extent of Deviation ZZ Zaa era Q

6. Matrix Value (MV):___$ S00 (from document page 16 or Appendix A)
7. PertckMv__$ 1000 (it violation is per facility, the amount on Line 7 will
(Line 2 x Line 6) be the same as the amount on Line 6)

PART 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE

Percentage x Matrix = Dollar
Change Value Adjustment
+ or - (rord) Justification for Adjustment:
amp‘n aqre £ &f l/"‘b

ncyaﬁ pons and Pf] analfy
AT ne h‘md marb.krs, [ompq:j

8. Degree of cooperation/
noncooperation o 1000 0

9. Degree of willfulness
oS +50% 41000 t¥sp0 ;}ha:({c;:.“femb::?s nusere ¢
10. History of o ala ron with +uo
noncompliance: +50%  #[o0p *{spO ?:e::, .«:‘543:4{: ve orcars.
11. Unique factors: _O . $lae _O  NlA
12. Adjusted Matrix Value F2000

(Line 7 + Lines 8-11)
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UST PENALTY COMPUTATION WORKSHEET
ﬂ PART 5 - GRAVITY-BASED COMPONENT H

Levsl of
Environmental Sensitvity__Waferafs  Justification: Fcclity s locaGd in
residentral areb with no nearb

13. ESM (from document Page 21)__/- 5 drinking - watar vells or wildt
recepfsrs . However, gruvel wedcl

per mif m:;jra‘h‘m of releasect
Prbdud-.

Environmental Days of
GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensitivity x Noncompliance
Muttiplier Multiplier

14, DNM (from document Page 21)_/. 5

6BC = 323000 r (.S » 1S = $4500

15. Gravity-Based Component: } 4 5 o0
(Line 12 x Line 13 x Line 14)

PART 6 - INITIAL PENALTY TARGET FIGURE

16. Economic Benefit Component $ 1k
(from Line 5)

17. Gravity-Based Component 5‘ 4500
(from Line 15)

18. Initial Penalty Target Figure__3+ 1 B1%
(Line 16 + Line 17)

SIGNATURE DATE
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Exhibit I

Motion for Default Order

t;\1\1_131 ST4 T Docket No. RCRA-03-2018-0131

J &
2 A 7 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
2 \W7 & WASHINGTON, D.C. 20460
2 {
L

L prot
JAN 112016
OFFICE OF

ENFORCEMENT AND
COMPLIANCE ASSURANCE

MEMORANDUM

SUBJECT: Amendments to the EPA’s Civil Penalty Policies to Account for Inflation (effective
January 15, 2018) and Transmittal of the 2018 Civil Monetary Penalty Inflation
Adjustment Rule

FROM: Susan Parker Bodine /%U”_

Assistant Administrator

TO: Regional Administrators
Deputy Regional Administrators
Director, Office of Civil Enforcement

The purpose of this memorandum is twofold: (1) to amend all existing civil penalty policies to account
for inflation and (2) to transmit the recently promulgated 2018 Civil Monetary Penalty Adjustment Rule
(2018 Rule).! The 2018 Rule amends 40 C.F.R. § 19.4 to adjust the statutory civil penalties under the
various environmental laws implemented by the EPA to account for inflation. The 2018 Rule was
published on January 10, 2018, is effective on January 15, 2018, and is attached to this memorandum.
The amendments to the EPA’s penalty policies are also effective on January 15, 2018. This
memorandum also clarifies the differences between the EPA’s statutory maximum and minimum civil
penalties and the EPA’s penalty policies.

L. Background

The Federal Civil Penalties Inflation Adjustment Act Improvement Act (2015 Act)? was signed into law
on November 2, 2015, to improve the effectiveness of statutory maximum and minimum civil monetary
penalties and to maintain their deterrent effect, thereby promoting compliance with the law. The 2015
Act instructed the EPA and other federal agencies to: (1) adjust the level of statutory maximum and
minimum civil penalties with an initial “catch-up” rule: and (2) make subsequent annual adjustments for

! 83 Fed. Reg. 1190 (Jan. 10, 2018).
228 U.S.C. § 2461 note, Pub. L.114-74 (see https:/ www.congress.zov, | 14/plaws/publ74/PLAW-1 14publ74.pdf).

Internet Address (URL) @ http /iwww epa gov N
Recycled/Recyctlable ® Printed with Vegelable Ol Based Inks on 100% Postcansumer, Process Chionne Free Recycled Paper
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inflation beginning in January 2017. The 2015 Act also prescribed the formula that federal agencies
must follow in making these adjustments.

To fulfill the initial catch-up requirement, the EPA promulgated the 2016 Civil Monetary Penalty
Inflation Adjustment Rule on August 1, 2016 (2016 Rule), which increased the EPA’s statutory
maximum and minimum civil penalties.® To fulfill the second requirement of the 2015 Act requiring
annual adjustments, the EPA made the first annual adjustment by promulgating the 2017 Civil Monetary
Penalty Inflation Adjustment Rule, effective on January 15, 2017.* The 2018 Rule, effective January 15,
2018, and transmitted herewith, makes the second annual adjustment.

Although not required by the 2015 Act, the EPA decided to amend its penalty policies in 2016 to better
account for inflation going forward. While consistent with the purposes of the 2015 Act, these
amendments and the methodology used in making these amendments are not governed by, and are
distinct from, the 2015 Act and the 2018 Rule. To make these policy amendments, on July 27, 2016, the
EPA’s Office of Enforcement and Compliance Assurance (OECA) issued a memorandum that amended
the EPA’s penalty policies to account for inflation.® That memorandum was effective on August 1,
2016. Because the subsequent increase in inflation was minimal from August 2016 to January 2017, the
EPA decided to defer further modifying the penalty policies until January 2018. This memorandum thus
amends the EPA’s penalty policies to account for inflation to date. Looking ahead, the EPA plans to
again amend its penalty policies to account for inflation in January 2020, barring any significant changes
in inflation.

1. Applicability of this Memorandum

This memorandum supersedes the inflation-based amendments to the EPA’s penalty policies made in
the 2016 memorandum, but is not intended to change the methodology used in that memorandum. This
memorandum partially supersedes the EPA’s 2013 inflation amendments memorandum because the
multipliers contained in the 2013 memorandum should still be used for violations that occurred on or
before November 2, 2015.

This memorandum does not modify the EPA’s Expedited Settlement Agreement penalty policies nor
does it modify the non-penalty dollar amounts in civil penalty policies, such as the amounts deemed
“insignificant” or “de minimis” that apply when calculating economic benefit of noncompliance.

3 The 2016 Rule was published on July 1, 2016, and became effective on August 1, 2016. 81 Fed. Reg. 43,091.

4 The Rule was published on January 12, 2017, and became effective on January 15, 2017. 82 Fed. Reg. 3633. The Office of
Civil Enforcement within OECA issued a memorandum on January 13, 2017 transmitting the rule; that memorandum is titled
Transmittal of the 2017 Annual Civil Monetary Penalty Inflation Adjustment Rule.

5> The July 27, 2016 memorandum is titled Amendments to the U.S. Environmental Protection Agency’s Civil Penalty Policies
to Account for Inflation (Effective August 1, 2016). Past inflation adjustment memoranda on the EPA’s statutory maximum
and minimum amounts and the EPA’s penalty policies can be found here: https://www.epa.gov/enforcement/enforcement-
policy-guidance-publications.
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The penalty policies listed in Table A are the most recent narrative versions of each policy. The
“narrative version” is the applicable media-specific penalty policy that comprehensively explains how
the EPA enforcement practitioners should calculate penalties for purposes of administrative actions or
settlements. This memorandum does not change or alter the narrative version of the media-specific
penalty policies; this memorandum only alters the numerical gravity-based penalty amounts that are
calculated under those policies to account for inflation.

Media enforcement programs may modify their penalty policies individually, and any such
modifications may supersede application of this memorandum for that program. Practitioners should
rely on the multipliers in Table A until the applicable penalty policy is modified or civil penalty policy
amounts are adjusted by subsequent memorandum in accordance with inflation.

1. Amendments to the EPA’s Civil Penalty Policies

Consistent with the methodology used in the July 27, 2016, penalty policy inflation amendments
memorandum, the EPA is amending its penalty policies through the use of multipliers listed in Table A
of this memorandum. Please note that the multipliers listed in Table A should be used for violations
occurring after November 2, 2015. For violations occurring on or before November 2, 2015, use the
multipliers listed in the December 6, 2013, inflation adjustment memorandum titled Amendments
to the U.S. Environmental Protection Agency’s Civil Penalty Policies to Account for Inflation
(Effective December 6, 2013).°

A. Application of Inflation Multiplier to Gravity-Based Portion of Penalty

For each violation occurring after November 2, 2015, find the applicable penalty policy in Table A and
use the policy to determine the initial calculated gravity-based penalty for your case.’ This initial
gravity-based penalty will not be adjusted for inflation to reflect present value of the dollar. To adjust
the penalty figure into present value, multiply the gravity-based portion of the penalty by the multiplier
associated with the applicable penalty policy in Table A. Next, round the calculated gravity-based
portion of the penalty amount to the nearest dollar.® Then, if applicable, calculate the gravity-based
portion of the penalty for each violation occurring on or before November 2, 2015, using the applicable

® The December 6, 2013, memorandum can be found here: https://www.epa.gov/sites/production/files/2014-
01/documents/guidancetoamendepapenaltypolicyforinflation.pdf.

" Most media specific penalty policies define “gravity” as the “seriousness of the violation.” Each media specific penalty
policy uses specific factors to calculate the gravity component. Many of these factors are taken from their respective statutes
and some factors are unique to that specific penalty policy. Therefore, it is important for case teams to review each specific
penalty policy to understand how the gravity component is defined and how it is calculated.

8 We are instructing case teams to round to the nearest dollar because this was the approach taken in the 2015 Act, the EPA’s
last penalty inflation memorandum from July 27, 2016, and the Office of Management and Budget’s (OMB) February 24
2016, and December 15, 2017, memoranda that instructed federal agencies how to implement the 2016 Rule and 2018 Rule,
respectively.
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inflation multiplier from the guidance memorandum dated December 6, 2013. Add the gravity-based
portion of the penalty for pre-November 3, 2015, violations to the gravity-based portion of the penalty
for post-November 2, 2015, violations to calculate the total gravity-based penalty. Once the total
gravity-based penalty has been calculated, incorporate economic benefit® and any other factors (e.g.,
ability to pay, litigation considerations, etc.) that apply as instructed by the penalty policy to arrive at the
total penalty.°

Enforcement practitioners should apply the multipliers in Table A only to the penalty amounts adopted
within the “narrative” penalty policies listed in Table A. The multipliers in Table A should not be
applied to penalty policies issued after the date of this memorandum unless expressly stated in the
subsequent penalty policy.

B. Derivation of the Inflation Multipliers
Because the purpose of amending the EPA’s penalty policies is to account for inflation since the penalty
policies were last amended for inflation in the July 27, 2016, memorandum, the majority of multipliers
listed in Table A were calculated by multiplying the multipliers listed in the July 27, 2016 memorandum
by the inflation increase that has occurred since the July 27, 2016 memorandum.*

V. 2018 Rule and the Newly Adjusted Statutory Maximum and Minimum Amounts

The 2018 Rule was promulgated to fulfill the annual statutory maximum and minimum inflation
adjustment requirement in the 2015 Act. As instructed by the 2015 Act and as explained in the 2018

 We are not modifying the long-standing approach of calculating economic benefit separately from the gravity-based
amount, because economic benefit calculations already take inflation into account. The inflation adjustments in this guidance
only apply to the gravity-based portion of the penalty.

10'If the total penalty amount calculated is greater than the statutory maximum amount, then the statutory maximum amount
would apply. Similarly, the entire penalty sought (including economic benefit) in an administrative enforcement action
cannot exceed any applicable administrative penalty caps. Note that penalty amounts greater than those calculated using the
EPA penalty policies and this memorandum may be appropriate in limited circumstances. For example, in a formal
administrative enforcement context, the EPA may seek, and presiding officers or the Environmental Appeals Board may
assess, higher penalties provided such amounts do not exceed the statutory maximum, are in accordance with statutory civil
penalty factors, and consider applicable civil penalty guidelines, and provided that any deviations from applicable penalty
policies are persuasively and convincingly explained. See, e.g., 40 C.F.R. § 22.27(b) and In Re Morton L. Friedman &
Schmitt Construction Company, 11 E.A.D. 302 (EAB 2004).

1 In the July 27, 2016 memorandum, most of the multipliers were calculated using the increase established by the Consumer
Price Index for all Urban Consumers (CP1-U) from the date the penalty policy was issued through October 2015. For the
multipliers listed in Table A of this memorandum, we multiplied these figures from the July 27, 2016 memorandum by the
CPI-U increase from October 2015 to October 2017. We used the October 2017 figure because this figure was used for
calculating the statutory increases in the 2018 Rule. The October 2017 CPI-U was 246.663 and the October 2015 CPI-U was
237.838, yielding an increase of 1.03711. The only multiplier that does not follow this calculation framework is the EPCRA
Enforcement Response Policy, which was amended on February 24, 2017 and uses 1.03711 as the multiplier in Table A of
this memorandum. See infra note 21.



Rule, the EPA calculated the new penalty amounts by multiplying the cost-of-living multiplier? by the
previous statutory penalty amount as adjusted by the 2017 Rule. The result is the amount listed in the
farthest column on the right in Table 2 of 40 C.F.R. § 19.4 and the 2018 Rule. This amount applies to
violations occurring after November 2, 2015.

A. Penalty Pleading in Administrative Litigation

Where the EPA decides to cite the statutory maximum and/or minimum penalty amount in an
administrative pleading (such as in an administrative complaint), the applicable statutory maximum
and/or minimum penalty amount in effect for the violations should be used.*®* The EPA should cite the
statutory maximum and minimum penalty provisions and 40 C.F.R. § 19.4, along with the applicable
inflation-adjusted penalty maximum levels set forth in 40 C.F.R. § 19.4. Multiple penalty-adjustment
cycles should only be used when violations occurred on or before November 2, 2015 and after
November 2, 2015. If this arises, the EPA should cite each applicable penalty-adjustment cycle and the
corresponding penalty amount. Particularly where violations have occurred both after November 2,
2015, and before such date, case teams also may find it helpful to state that the statutory maximum and
minimum civil penalty level has been adjusted over time as required by the Federal Civil Penalties
Inflation Adjustment Act of 1990 (28 U.S.C. 8 2461 note; Pub. L. 101-410), as amended by the Debt
Collection Improvement Act of 1996, and most recently, by the Federal Civil Penalties Inflation
Adjustment Act Improvements Act of 2015 (28 U.S.C. § 2461 note; Pub. L.114-74, Section 701).

B. Statutory Administrative Penalty Caps

Note that, effective January 15, 2018, where the EPA seeks administrative penalties in a complaint,
amended complaint, or through a 40 C.F.R. 8 22.18 settlement, the increased administrative penalty caps
in Table 2 of § 19.4 in the attached 2018 Rule apply if some or all of the violations occurred after
November 2, 2015. The lower administrative penalty caps in Table 1 of § 19.4 apply if all violations
occurred on or before November 2, 2015.

V. Multiple Penalty Cycles — Case Team Discretion

If the time period between seeking a penalty (through settlement or litigation) and the final penalty
assessment* covers more than one penalty-adjustment cycle (for example, where a complaint is filed on

12 The statutory cost-of-living adjustment multiplier is the percentage by which the Consumer Price Index for all Urban
Consumers (CPI-U) for the month of October 2017 exceeds the CPI-U for the month of October 2016. The October 2017
CPI-U was 246.663 and the October 2016 CPI-U was 241.729, yielding an increase of 1.02041.

13 1f a respondent/defendant challenges the validity of any statutory maximum penalty amount, as adjusted in 40 C.F.R. Part
19, please notify the Office of Civil Enforcement of the challenge, so that OECA, the Region and the U.S. Department of
Justice, as appropriate, can coordinate our response before it is filed.

14 Note that enforcement personnel can only seek penalties. Assessment of penalties is effective in a formal administrative
action once a final penalty order is filed with the Hearing Clerk, 40 C.F.R. §8 22.31 and 22.6, or in civil judicial cases once
the court enters a consent decree or issues a judgment awarding penalties.
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December 15, 2016, but the final penalty order is not filed with the Hearing Clerk until April 1, 2018),
the case team would have discretion to modify the penalty amount sought (for example, to be consistent
with the penalty amounts in the most recent annual inflation adjustment rule or guidance). But such
modifications would not be expected where doing so would be:

a. unnecessary to achieve sufficient deterrence; and

b. either inappropriately disruptive®® or contrary to principles of judicial economy (for example,
where the case has already gone to hearing based on previous penalty amounts).

In a settlement context, if defendants or respondents have signed a consent decree or consent agreement,
the EPA would not expect the case team to renegotiate the penalty amount due to subsequent inflation
adjustments. Prior to any such formal written settlement commitment (for example, where the parties
may have reached an agreement in principle), case teams have discretion to decide whether to modify
their penalty demand due to subsequent inflation adjustments (for example, depending on how far along
the negotiations have progressed, the likely impact of an increased penalty on negotiations, the case
team’s evaluation of the likelihood that any informal agreements will not be consummated, and/or other
factors).

VI. Further Information

Our goal in issuing this guidance is to make these penalty policy modifications easy to implement, but if
you have any questions concerning this memorandum, please contact David Smith-Watts of the Office
of Civil Enforcement at (202) 564-4083 or by email at smith-watts.david@epa.gov.

cc: Lawrence Starfield, Principal Deputy Assistant Administrator, OECA
Patrick Traylor, Deputy Assistant Administrator, OECA
Regional Counsels
Director, Office of Environmental Stewardship, Region |
Director, Division of Enforcement and Compliance Assurance, Region Il
Director, Office of Enforcement, Compliance, and Environmental Justice, Region |11
Director, Air, Pesticides and Toxics Management Division, Region 1V
Director, Office of Enforcement and Compliance Assurance, Region V
Director, Compliance Assurance and Enforcement Division, Region VI
Director, Enforcement Coordination Office, Region VII

15 Such disruption could be to settlement negotiations, or to other case efforts such as creating an undue burden on the EPA’s
resources. If the EPA has not made a penalty demand or offer, a disruptive impact on negotiations is less likely where the
penalty is recalculated to be consistent with the most recent inflation-adjustment amounts. It is possible, however, that a
recalculation would be unduly burdensome and disruptive to the case team’s efforts where, for example, there are an
extremely large number of violations, the penalty calculation is complex, and/or where contractor resources are needed to
perform such a calculation. In such circumstances, the case team would have discretion to determine that recalculating the
penalty is not warranted even though the EPA has not yet made a penalty demand or offer.
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Director, Office of Enforcement, Compliance and Environmental Justice, Region VIII
Director, Enforcement Division, Region 1X

Director, Office of Civil Rights, Enforcement and Environmental Justice, Region X
Regional Media Division Directors

Regional Superfund Enforcement Directors

Regional Enforcement Coordinators

All OECA Employees

Tom Mariani, Chief, DOJ-EES

Deputy and Assistant Chiefs, DOJ-EES

Kathie Stein, Environmental Appeals Judge

Susan Biro, Chief Administrative Law Judge

Regional Judicial Officers

Attachments (2)

1. Table A: Chart Reflecting Inflation Adjustment Multipliers
2. Rule promulgated in the Federal Register on January 10, 2018



Table A: Chart Reflecting Penalty Policy Inflation Adjustment Multipliers

Applicable Penalty Policy Year Inflation Adjustment
Issued | Multiplier as of January
15, 2018
CWA
Interim Clean Water Act Settlement Penalty Policy 1995 1.60484
Civil Penalty Policy for Section 311(b)(3) and Section 311(j) of 1998 1.50405 6

the Clean Water Act

CWA Section 404 Settlement Penalty Policy 2001 1.38809

Supplemental Guidance to the Interim Clean Water Act 2008 1.13894
Settlement Penalty Policy (March 1, 1995) for Violations of the
Construction Stormwater Requirements

SDWA
UIC Program Judicial and Administrative Order Settlement 1993 1.69296
Penalty Policy
New Public Water System Supervision Program Settlement 1994 1.64993
Penalty Policy

16 Case teams should apply the multiplier of 1.84767 to the per-barrel discharge penalty amounts in the last column of the
penalty matrix on page 11. This is an appropriate multiplier because such civil penalties under CWA § 311(b)(7)(A) & (D)
concern environmental exposure (i.e., the discharge of oil and hazardous substances), and because the per-barrel penalty
matrix column contained in the 1998 penalty policy reflects the statutory maximum penalty amounts in effect when this
penalty authority was enacted in 1990. It is important for the penalty matrix to retain a maximum per-barrel penalty policy
amount that equals the current statutory maximum and to increase the other penalty policy matrix cells proportionally by the
same inflation adjustment multiplier.



https://www.epa.gov/sites/production/files/documents/cwapol.pdf
https://www.epa.gov/sites/production/files/documents/311pen.pdf
https://www.epa.gov/sites/production/files/documents/311pen.pdf
https://www.epa.gov/sites/production/files/documents/404pen.pdf
https://www.epa.gov/sites/production/files/documents/constswpenpolguidance020508.pdf
https://www.epa.gov/sites/production/files/documents/constswpenpolguidance020508.pdf
https://www.epa.gov/sites/production/files/documents/constswpenpolguidance020508.pdf
https://www.epa.gov/sites/production/files/documents/constswpenpolguidance020508.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/1993uicsettlementpenaltypolicy.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/1993uicsettlementpenaltypolicy.pdf
https://www.epa.gov/sites/production/files/documents/sdwapen.pdf
https://www.epa.gov/sites/production/files/documents/sdwapen.pdf

CAA - Accidental Release Prevention/Risk Management
Program

Final Combined Enforcement Policy for Clean Air Act Sections 2012 1.06635
112(r)(1), 112(r)(7), and 40 C.F.R. Part 68

CAA - Stationary Source

Clean Air Act Stationary Source Civil Penalty Policy 1991 1.79523
Appendix | — Penalty Policy for Violation of Permit Requirements | 1987 2.13933
Appendix Il - Vinyl Chloride Civil Penalty Policy 1985 2.26922
Appendix 111 - Asbestos Demolition and Renovation Civil Penalty | 1992 1.73952
Policy

Appendix 1V - Clean Air Act Penalty Policy as Applied to 1987 1.79523 17

Stationary Sources of Volatile Organic Compounds (VOC) Where
Reformulation of Low Solvent Technoloqgy is the Applicable
Method of Compliance

Appendix VI - Leak Detection and Repair Penalty Policy 2012 1.06635
Appendix VIl — Penalty Policy for New Residential Wood 1989 1.96388
Heaters

17 For violations governed by Appendix IV, the EPA is using the same multiplier that applies to the 1991 “Clean Air Act
Stationary Source Civil Penalty Policy” because the gravity-based component of such violations is calculated using the 1991

policy.



https://www.epa.gov/sites/production/files/documents/112rcep062012.pdf
https://www.epa.gov/sites/production/files/documents/112rcep062012.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/2016-07/documents/appendixvi-leakdetectionandrepairpolicy.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf

Appendix VIII - Clean Air Act Civil Penalty Policy Applicable to
Persons Who Manufacture or Import Controlled Substances in
Amounts Exceeding Allowances Properly Held Under 40 C.F.R.
Part 82: Protection of Stratospheric Ozone

1990

1.84767

Appendix IX - Clean Air Act Civil Penalty Policy Applicable to
Persons Who Perform Service for Consideration on a Motor
Vehicle Air Conditioner Involving the Refrigerant or Who Sell
Small Containers of Refrigerant in Violation of 40 C.F.R. Part 82,
Protection of the Stratospheric Ozone, Subpart B: Servicing of
Motor Vehicle Air Conditioners

1993

1.69296

Appendix X - Clean Air Act Civil Penalty Policy for Violations of
40 C.F.R. Part 82, Subpart F: Maintenance, Service, Repair, and
Disposal of Appliances Containing Refrigerant

1994

1.64993

Appendix XI - National Petroleum Refinery Initiative
Implementation: Application of Clean Air Action Stationary
Source Penalty Policy for Violations of Benzene Waste
Operations NESHAP Requirements

2007

1.18057

EPA Reqgion 10’s Civil Penalty Guidelines for the Federal
Implementation Plans under the Clean Air Act for Indian
Reservations in Idaho, Oregon, and Washington. 40 C.F.R. Part
49

2008

1.13894

CAA — Mobile Source

Clean Air Act Mobile Source Civil Penalty Policy - Vehicle and
Engine Certification Requirements

2009

1.14103

Clean Air Act Mobile Source Fuels Civil Penalty Policy Title 11
of the Clean Air Act --40 C.F.R. Part 80 Fuels Standards

Requirements

2016

1.03711

10



https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/2016-07/documents/bwonfinalpenaltypolicymemo.pdf
https://www.epa.gov/sites/production/files/2016-07/documents/bwonfinalpenaltypolicymemo.pdf
https://www.epa.gov/sites/production/files/2016-07/documents/bwonfinalpenaltypolicymemo.pdf
https://www.epa.gov/sites/production/files/2016-07/documents/bwonfinalpenaltypolicymemo.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/tribalfarrpenaltyguidelines.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/tribalfarrpenaltyguidelines.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/tribalfarrpenaltyguidelines.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/tribalfarrpenaltyguidelines.pdf
https://www.epa.gov/sites/production/files/documents/vehicleengine-penalty-policy_0.pdf
https://www.epa.gov/sites/production/files/documents/vehicleengine-penalty-policy_0.pdf
https://www.epa.gov/sites/production/files/2016-02/documents/caamobilesourcefuelscivilpenaltypolicy80fuels.pdf
https://www.epa.gov/sites/production/files/2016-02/documents/caamobilesourcefuelscivilpenaltypolicy80fuels.pdf
https://www.epa.gov/sites/production/files/2016-02/documents/caamobilesourcefuelscivilpenaltypolicy80fuels.pdf

North American and U.S. Caribbean Sea Emissions Control Areas | 2015 1.03711
Penalty Policy for Violations by Ships of the Sulfur in Fuel
Standard and Related Provisions

Civil Penalty Policy for Administrative Hearings 1993 1.69296
RCRA
RCRA Civil Penalty Policy 2003 1.53790 18
Guidance on the Use of Section 7003 of RCRA 1997 2.64426 1°
Guidance for Federal Field Citation Enforcement 1993 1.69296
U.S. EPA Penalty Guidance for Violations of UST Requlations 1990 1.84767
CERCLA
Interim Policy on Settlement of CERCLA Section 106(b)(1) 1997 2.03299 %0

Penalty Claims and Section 107(c)(3) Punitive Damages Claims
for Noncompliance with Administrative Orders

CERCLA & EPCRA

Enforcement Response Policy for Sections 304, 311 and 312 of 1999 1.46649
the Emergency Planning and Community Right-to-Know Act and
Section 103 of the Comprehensive Environmental Response,
Compensation and Liability Act

18 The 2003 RCRA civil penalty policy contains the applicable narrative text that practitioners should continue to use.

19 For RCRA section 7003(b) penalties, the EPA is applying this multiplier in order to ensure appropriate inflation-adjusted
deterrence amounts for such serious violations, i.e., the penalty policy maximum equals the statutory maximum of $14,543.
20 For CERCLA section 106(b)(1) penalties, the EPA is applying this multiplier in order to ensure appropriate inflation-
adjusted deterrence amounts for such serious violations, i.e., the penalty policy maximum equals the statutory maximum of
$55,907.

11



https://www.epa.gov/sites/production/files/2015-03/documents/marinepenaltypolicy.pdf
https://www.epa.gov/sites/production/files/2015-03/documents/marinepenaltypolicy.pdf
https://www.epa.gov/sites/production/files/2015-03/documents/marinepenaltypolicy.pdf
https://www.epa.gov/sites/production/files/documents/adminpenpol_0.pdf
https://www.epa.gov/sites/production/files/documents/adminpenpol_0.pdf
https://www.epa.gov/sites/production/files/documents/rcpp2003-fnl.pdf
https://www.epa.gov/sites/production/files/documents/rcpp2003-fnl.pdf
https://www.epa.gov/sites/production/files/2013-10/documents/use-sec7003-mem.pdf
https://www.epa.gov/sites/production/files/2014-02/documents/d9610.16.pdf
https://www.epa.gov/sites/production/files/2014-02/documents/d9610.16.pdf
https://www.epa.gov/ust/compliance-and-enforcement-policy-and-guidance
https://www.epa.gov/ust/compliance-and-enforcement-policy-and-guidance
https://www.epa.gov/sites/production/files/documents/interm-sec106-rpt.pdf
https://www.epa.gov/sites/production/files/documents/interm-sec106-rpt.pdf
https://www.epa.gov/sites/production/files/documents/interm-sec106-rpt.pdf
https://www.epa.gov/sites/production/files/documents/interm-sec106-rpt.pdf
https://www.epa.gov/sites/production/files/documents/epcra304.pdf
https://www.epa.gov/sites/production/files/documents/epcra304.pdf
https://www.epa.gov/sites/production/files/documents/epcra304.pdf
https://www.epa.gov/sites/production/files/documents/epcra304.pdf

EPCRA

Enforcement Response Policy for Section 313 of the Emergency 2017 1.03711 &
Planning and Community Right-to-Know Act (1986) and Section
6607 of the Pollution Prevention Act (1990), February 24, 2017
(Amended)
FIFRA
FIFRA Enforcement Response Policy (FIFRA ERP) 2009 1.14103
Appendix E to FIFRA ERP - Enforcement Response Policy for 2010 | Use the 2009 FIFRA ERP
FIFRA Section 7(c): Establishment Reporting Requirements and the 1.14103 multiplier
Appendix F to FIFRA ERP - Interim Final Penalty Policy for the 1997 | Use the 2009 FIFRA ERP
Worker Protection Standard and the 1.14103 multiplier
Appendix G to FIFRA ERP - Enforcement Response Policy for 1991 | Use the 2009 FIFRA ERP
the Federal Insecticide, Fungicide and Rodenticide Act Good and the 1.14103 multiplier
Laboratory Practice (GLP) Requlations
Appendix H to the FIFRA ERP - Enforcement Response Policy 2012 | Use the 2009 FIFRA ERP
for the FIFRA Pesticide Container/Containment Requlations and the 1.14103 multiplier
TSCA
Guidelines for Assessment of Civil Penalties Under Section 16 of | 1980 1.55567

the Toxic Substance Control Act

21 On February 24, 2017, the EPCRA Enforcement Response Policy was amended in accordance with the 2016 Civil
Monetary Penalty Inflation Adjustment Rule. The current penalty policy maximum amount of $40,779 is multiplied by
1.03711 (the CPI-U adjustment from October 2015 to October 2017) to yield a new maximum amount of $42,292.
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https://www.epa.gov/sites/production/files/2017-03/documents/epcra313erpamendments2017.pdf
https://www.epa.gov/sites/production/files/2017-03/documents/epcra313erpamendments2017.pdf
https://www.epa.gov/sites/production/files/2017-03/documents/epcra313erpamendments2017.pdf
https://www.epa.gov/sites/production/files/2017-03/documents/epcra313erpamendments2017.pdf
https://www.epa.gov/sites/production/files/documents/fifra-erp1209.pdf
https://www.epa.gov/sites/production/files/documents/fifra-erp1209.pdf
https://www.epa.gov/sites/production/files/documents/fifra-erp-section7-051910.pdf
https://www.epa.gov/sites/production/files/documents/fifra-erp-section7-051910.pdf
https://www.epa.gov/sites/production/files/documents/fifrawps.pdf
https://www.epa.gov/sites/production/files/documents/fifrawps.pdf
https://www.epa.gov/sites/production/files/documents/fifraglperp-093091.pdf
https://www.epa.gov/sites/production/files/documents/fifraglperp-093091.pdf
https://www.epa.gov/sites/production/files/documents/fifraglperp-093091.pdf
https://www.epa.gov/sites/production/files/documents/fifraglperp-093091.pdf
https://www.epa.gov/sites/production/files/documents/fifra-revisederp0312.pdf
https://www.epa.gov/sites/production/files/documents/fifra-revisederp0312.pdf
https://www.epa.gov/sites/production/files/documents/tscapen.pdf
https://www.epa.gov/sites/production/files/documents/tscapen.pdf

Enforcement Response Policy for Reporting and Recordkeeping 1999 1.55567 %2
Rules and Requirements for TSCA Sections 8, 12, and 13

Amendment to the TSCA Section 5 Enforcement Response Policy | 1993 1.55567
— Penalty Limit for Untimely NOC Submissions

Enforcement Response Policy for TSCA 84 Test Rules 1986 1.55567

Final TSCA GLP Enforcement Response Policy 1985 1.55567

TSCA - Asbestos

Enforcement Response Policy for the Asbestos Model 1998 1.50405
Accreditation Plan (MAP) — Addendum to the AHERA ERP

Interim Final Enforcement Response Policy for the Ashestos 1989 1.96388
Hazard Emergency Response Act

Enforcement Response Policy for Asbestos Abatement Projects: 1989 1.55567
Worker Protection Rule

TSCA - Lead-Based Paint

Consolidated Enforcement Response and Penalty Policy for the 2010 1.03711
Pre-Renovation Education (PRE) Rule; Renovation, Repair and
Painting (RRP) Rule; and Lead-Based Paint Activities (LBPA)
Rule

22 The “Penalty Matrix For Violations Occurring After January 30, 1997” on page 8 of this policy should be ignored. For all
violations governed by this policy, the multiplier should be applied to the penalty amounts in the “Penalty Matrix For
Violations Occurring On or Before January 30, 1997 found on the same page.
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https://www.epa.gov/sites/production/files/documents/erp8_12r.pdf
https://www.epa.gov/sites/production/files/documents/erp8_12r.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/amendedtscasection5-erp.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/amendedtscasection5-erp.pdf
https://www.epa.gov/sites/production/files/documents/tscasec4ruleserp-052886.pdf
https://www.epa.gov/sites/production/files/documents/tscasec4ruleserp-052886.pdf
https://www.epa.gov/sites/production/files/documents/tscaregerp-040985.pdf
https://www.epa.gov/sites/production/files/documents/tscaregerp-040985.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/asbestosmodelaccreditationplan-erp.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/asbestosmodelaccreditationplan-erp.pdf
https://www.epa.gov/sites/production/files/2016-07/documents/asbestoshazarderp-013189.pdf
https://www.epa.gov/sites/production/files/2016-07/documents/asbestoshazarderp-013189.pdf
https://www.epa.gov/sites/production/files/documents/asbestosabatementprojects-workersprotect111489.pdf
https://www.epa.gov/sites/production/files/documents/asbestosabatementprojects-workersprotect111489.pdf
https://www.epa.gov/sites/production/files/2014-01/documents/revisedconsolidated-erppenaltypolicy4513.pdf
https://www.epa.gov/sites/production/files/2014-01/documents/revisedconsolidated-erppenaltypolicy4513.pdf
https://www.epa.gov/sites/production/files/2014-01/documents/revisedconsolidated-erppenaltypolicy4513.pdf
https://www.epa.gov/sites/production/files/2014-01/documents/revisedconsolidated-erppenaltypolicy4513.pdf

Section 1018 — Disclosure Rule Enforcement Response and 2007 1.58136
Penalty Policy

TSCA — PCBs
Polychlorinated Biphenyls (PCB) Penalty Policy 1990 1.55567

14



https://www.epa.gov/sites/production/files/documents/1018erpp-1207.pdf
https://www.epa.gov/sites/production/files/documents/1018erpp-1207.pdf
https://www.epa.gov/sites/production/files/documents/pcbpen.pdf
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is incorporated by reference in the Code
of Federal Regulations, and thus more
effective in supporting USPS efforts
related to compliance and enforcement.
The Postal Service expects that
incorporation by reference of
Publication 52 in the Code of Federal
Regulations, will increase the visibility
of the mailing standards contained in
Publication 52 and thereby maximize
their effectiveness and usefulness.

Since their removal from the DMM,
the mailing standards provided in
Publication 52 have undergone few
changes of significance; indeed, several
of those changes have expanded the
options available to HAZMAT mailers.
With regard to changes having a wider
impact on mailers, such as those
required to conform Publication 52 to
the revised standards for the shipment
of lithium batteries established by the
Pipeline and Hazardous Materials Safety
Administration (PHMSA) and the
International Civil Aviation
Organization (ICAQ), the Postal Service
has been careful to provide advance
notice to interested parties, with an
opportunity to comment, and to shape
the final standards in response to the
comments received. See, e.g. 82 FR
11372 (February 22, 2017), and 82 FR
34712 (July 26, 2017). Relating to
violations of mailing standards for
hazardous materials, the Postal Service
currently has civil enforcement
authority granted by the Postal
Accountability and Enhancement Act of
2006, and authority to assess criminal
penalties under 18 U.S.C. 1716. As a
result, the Postal Service believes that
the incorporation by reference of
Publication 52 should have little or no
impact on mailers of hazardous,
restricted, or perishable materials, and
the Postal Service would expect few
comments in response to a proposed
rule. Accordingly, the Postal Service has
chosen to publish only a final rule in
support of this action.

The Postal Service further believes
that incorporation by reference of
Publication 52 is justified in view of the
unique qualities of the publication,
including its length, the detailed
description of conditions relating to the
mailing of hazardous, restricted, or
perishable materials, and the presence
of numerous color figures and images in
the document. In addition, the potential
for serious injury to Postal Service
employees and the general public, as
well as the potential for damage to
USPS equipment and other assets
resulting from improperly prepared,
packaged, or marked hazardous
materials, provide support for the
incorporation by reference of a separate

publication dealing specifically with
such matters.

List of Subjects in 39 CFR Part 113

Hazardous, restricted, and perishable
mail, Incorporation by reference.

m In consideration of the matters
discussed above, the Postal Service adds
new 39 CFR part 113 as follows:

PART 113—HAZARDOUS,
RESTRICTED, AND PERISHABLE MAIL

Sec.
113.1 Scope and purpose.
113.2 Incorporation by reference.

Authority: 5 U.S.C. 552(a); 13 U.S.C. 301—
307; 18 U.S.C. 1692-1737; 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201-
3219, 3403-3406, 3621, 3622, 3626, 3632,
3633, and 5001.

§113.1 Scope and purpose.

This part applies to the mailing and
shipment of hazardous, restricted, and
perishable materials. In order to mail
hazardous, restricted, and perishable
materials, mailers must properly
prepare their mailings in accordance
with the standards contained in USPS
Publication 52 (incorporated by
reference, see §113.2).

§113.2 Incorporation by reference.

(a) Certain material is incorporated by
reference into this part with the
approval of the Director of the Federal
Register under 5 U.S.C. 552(a) and 1
CFR part 51. All approved material is
available for inspection by appointment
only, during normal hours of operation,
at the U.S. Postal Service Library, 475
L’Enfant Plaza West SW, Washington,
DC 20260-1641 (call 202—268-2906),
and is available from the sources listed
below. It is also available for inspection
at the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030 or
go to www.archives.gov/federal-register/
cfr/ibr-locations.html.

(b) United States Postal Service,
Product Classification Office, USPS
Headquarters, 475 L’Enfant Plaza SW,
Room 4446, Washington, DC 20260—
5013: http://pe.usps.com/text/pub52/
welcome.htm.

(1) Publication 52, Hazardous,
Restricted and Perishable Mail, dated
August 2017, IBR approved for § 113.1.

(2) [Reserved]

Stanley F. Mires,

Attorney, Federal Compliance.

[FR Doc. 2018-00266 Filed 1-9-18; 8:45 am|]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 19
[FRL-9972-92-OECA]

Civil Monetary Penalty Inflation
Adjustment Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is promulgating this final
rule to adjust the level of statutory civil
monetary penalty amounts under the
statutes EPA administers. This action is
mandated by the Federal Civil Penalties
Inflation Adjustment Act of 1990, as
amended through the Federal Civil
Penalties Inflation Adjustment Act
Improvements Act of 2015 (“the 2015
Act”). The 2015 Act prescribes a
formula for annually adjusting statutory
civil penalties to reflect inflation,
maintain the deterrent effect of statutory
civil penalties, and promote compliance
with the law. The rule does not
necessarily revise the penalty amounts
that EPA chooses to seek pursuant to its
civil penalty policies in a particular
case. EPA’s civil penalty policies, which
guide enforcement personnel in how to
exercise EPA’s statutory penalty
authorities, take into account a number
of fact-specific considerations, e.g., the
seriousness of the violation, the
violator’s good faith efforts to comply,
any economic benefit gained by the
violator as a result of its noncompliance,
and a violator’s ability to pay.

DATES: This final rule is effective on
January 15, 2018.

FOR FURTHER INFORMATION CONTACT:
David Smith-Watts, Office of Civil
Enforcement, Office of Enforcement and
Compliance Assurance, Mail Code
2241A, Environmental Protection
Agency, 1200 Pennsylvania Avenue
NW, Washington, DC 20460, telephone
number: (202) 564—4083; smith-
watts.david@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Since 1990, federal agencies have
been required to issue regulations
adjusting for inflation the statutory civil
penalties ! that can be imposed under

1The Federal Civil Penalties Inflation Adjustment
Act of 1990, Public Law 101-410, 28 U.S.C. 2461
note, defines “civil monetary penalty” as “any
penalty, fine, or other sanction that—(A)(i) is for a
specific monetary amount as provided by Federal
law; or (ii) has a maximum amount provided for by
Federal law; and (B) is assessed or enforced by an
agency pursuant to Federal law; and (C) is assessed
or enforced pursuant to an administrative
proceeding or a civil action in the Federal courts.”


mailto:watts.david@epa.gov
http://pe.usps.com/text/pub52
www.archives.gov/federal-register
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the laws administered by that agency.
The Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended by
the Debt Collection Improvement Act of
1996 (DCIA), required agencies to
review their statutory civil penalties
every 4 years, and to adjust the statutory
civil penalty amounts for inflation if the
increase met the DCIA’s adjustment
methodology. In accordance with the
DCIA, EPA reviewed and, as
appropriate, adjusted the civil penalty
levels under each of the statutes the
agency implements in 1996 (61 FR
69360), 2004 (69 FR 7121), 2008 (73 FR
75340), and 2013 (78 FR 66643).

The 2015 Act 2 requires agencies to:
(1) Adjust the level of statutory civil
penalties with an initial “catch-up”
adjustment through an interim final
rulemaking; and (2) beginning January
15, 2017, make subsequent annual
adjustments for inflation. The purpose
of the 2015 Act is to maintain the
deterrent effect of civil penalties by
translating originally enacted statutory
civil penalty amounts to today’s dollars
and rounding statutory civil penalties to
the nearest dollar.

As required by the 2015 Act, EPA
issued a catch up rule on July 1, 2016,
which was effective August 1, 2016 (81
FR 43091), and EPA made its first
annual adjustment on January 12, 2017,
which was effective January 15, 2017
(82 FR 3633). Today’s rule implements
the second annual penalty inflation
adjustments mandated by the 2015 Act.
Section 4 of the 2015 Act requires each
federal agency to publish annual
adjustments to all civil penalties under
the laws implemented by that agency.
These annual adjustments are required
to be published by January 15 of each
year. The 2015 Act describes the
method for calculating the adjustments.
Each statutory maximum civil monetary
penalty is multiplied by the cost-of-
living adjustment, which is the
percentage by which the Consumer
Price Index for all Urban Consumers
(CPI-U) for the month of October 2017
exceeds the CPI-U for the month of
October 2016.

With this rule, the new statutory
maximum (or minimum 3) penalty levels

2The Federal Civil Penalties Inflation Adjustment
Act Improvements Act of 2015 (Section 701 of Pub.
L.114-74) was signed into law on Nov. 2, 2015, and
further amended the Federal Civil Penalties
Inflation Adjustment Act of 1990.

3 Under Section 3(2)(A) of the 2015 Act, “civil
monetary penalty”” means “a specific monetary
amount as provided by Federal law”’; or “has a
maximum amount provided for by Federal law.”
EPA-administered statutes generally refer to
statutory maximum penalties, with the following
exceptions: Section 311(b)(7)(D) of the Clean Water
Act, 33 U.S.C. 1321(b)(7)(D), refers to a minimum
penalty of “not less than $100,000 . . .”; Section

listed in the sixth column of Table 2 of
40 CFR 19.4 will apply to all civil
penalties assessed on or after January
15, 2018, for violations that occurred
after November 2, 2015, when the 2015
Act was enacted. The former maximum
statutory civil penalty levels, which are
in the fifth column of Table 2 to 40 CFR
19.4, will now apply only to violations
that occurred after November 2, 2015,
where the penalties were assessed on or
after January 15, 2017 but before January
15, 2018. The statutory penalty levels
for violations that occurred after
November 2, 2015, where the penalties
were assessed on or after August 1, 2016
but before January 15, 2017, are codified
in the fourth column of Table 2 to 40
CFR 19.4. The statutory civil penalty
levels that apply to violations that
occurred on or before November 2,
2015, are codified at Table 1 to 40 CFR
19.4.

The formula for determining the cost-
of-living or inflation adjustment to
statutory civil penalties consists of the
following steps:

Step 1: The cost-of-living adjustment
multiplier for 2018, based on the CPI-
U of October 2017, is 1.02041.4 Multiply
1.02041 by the current penalty amount.
This is the raw adjusted penalty value.

Step 2: Round the raw adjusted
penalty value. Section 5 of the 2015 Act
states that any adjustment shall be
rounded to the nearest multiple of $1.
The result is the final penalty value for
the year.

II. The 2015 Act Requires Federal
Agencies To Publish Annual Penalty
Inflation Adjustments Notwithstanding
Section 553 of the Administrative
Procedures Act

Section 4 of the 2015 Act directs
federal agencies to publish the second
annual adjustments no later than
January 15, 2018. In accordance with
section 553 of the Administrative
Procedures Act (APA), most rules are
subject to notice and comment and are
effective no earlier than 30 days after
publication in the Federal Register.
However, Section 4(b)(2) of the 2015 Act
provides that each agency shall make

104B(d)(1) of the Marine Protection, Research, and
Sanctuaries Act, 33 U.S.C. 1414b(d)(1), refers to an
exact penalty of $600 “[f]or each dry ton (or
equivalent) of sewage sludge or industrial waste
dumped or transported by the person in violation
of this subsection in calendar year 1992 . . .”; and
Section 325(d)(1) of the Emergency Planning and
Community Right-to-Know Act, 42 U.S.C.
11045(d)(1), refers to an exact civil penalty of
$25,000 for each frivolous trade secret claim.

4 Office of Management and Budget
Memorandum, Implementation of the Penalty
Inflation Adjustments for 2018, Pursuant to the
Federal Civil Penalties Inflation Adjustment Act
Improvements Act of 2015 (OMB Memorandum M-
18-03) at p. 1 (December 15, 2017).

the annual inflation adjustments
“notwithstanding section 553" of the
APA. According to OMB guidance
issued to Federal agencies on the
implementation of the 2018 annual
adjustment, the phrase
“notwithstanding section 553" means
that “the public procedure the APA
generally provides—notice, an
opportunity for comment, and a delay in
effective date—is not required for
agencies to issue regulations
implementing the annual adjustment.”
Consistent with the language of the 2015
Act and OMB’s implementation
guidance, this rule is not subject to
notice and an opportunity for public
comment and will be effective
immediately upon publication.

III. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at http://www2.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to the Office of Management
and Budget (OMB) for review.

B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

This action is not an Executive Order
13771 regulatory action because this
action is not significant under Executive
Order 12866.

C. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
PRA. This rule merely increases the
level of statutory civil penalties that can
be imposed in the context of a federal
civil administrative enforcement action
or civil judicial case for violations of
EPA-administered statutes and their
implementing regulations.

D. Regulatory Flexibility Act (RFA)

This action is not subject to the RFA.
The RFA applies only to rules subject to
notice and comment rulemaking
requirements under the APA, 5 U.S.C.
553, or any other statute. Because the
2015 Act directs Federal agencies to
publish this rule notwithstanding
section 553 of the APA, this rule is not
subject to notice and comment
requirements or the RFA.

5 See OMB Memorandum M-18-03 at p. 4.
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E. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. This action is required by
the 2015 Act, without the exercise of
any policy discretion by EPA. This
action also imposes no enforceable duty
on any state, local or tribal governments
or the private sector. Because the
calculation of any increase is formula-
driven pursuant to the 2015 Act, EPA
has no policy discretion to vary the
amount of the adjustment.

F. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have a
substantial direct effect on the states, on
the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175. This rule merely
reconciles the real value of current
statutory civil penalty levels to reflect
and keep pace with the levels originally
set by Congress when the statutes were
enacted. The calculation of the increases
is formula-driven and prescribed by
statute, and EPA has no discretion to
vary the amount of the adjustment to
reflect any views or suggestions
provided by commenters. Accordingly,
this rule will not have a substantial
direct effect on tribal governments, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes.

H. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern
environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—202 of the
Executive Order. This action is not
subject to Executive Order 13045
because it does not concern an
environmental health risk or safety risk.

L. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.

J. National Technology Transfer and
Advancement Act (NTTAA)

The rulemaking does not involve
technical standards.

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes that this action is
not subject to Executive Order 12898 (59
FR 7629, February 16, 1994) because it
does not establish an environmental
health or safety standard. Rather, this
action is mandated by the 2015 Act,
which prescribes a formula for adjusting
statutory civil penalties on an annual
basis to reflect inflation.

L. Congressional Review Act (CRA)

This action is subject to the CRA, and
EPA will submit a rule report to each
House of the Congress and to the
Comptroller General of the United
States. The CRA allows the issuing
agency to make a rule effective sooner
than otherwise provided by the CRA if
the agency makes a good cause finding
that notice and comment rulemaking
procedures are impracticable,
unnecessary or contrary to the public
interest (5 U.S.C. 808(2)). The 2015 Act
directs Federal agencies to publish their
annual penalty inflation adjustments
“notwithstanding section 553 [of the
APA].” Because OMB has instructed
Federal agencies that this provision
means that “notice, an opportunity for
comment, and a delay in the effective
date” are not required for agencies to
issue regulations implementing the
annual adjustment,® EPA finds that the
APA’s notice and comment rulemaking
procedures are impracticable,
unnecessary or contrary to the public
interest.

List of Subjects in 40 CFR Part 19
Environmental protection,
Administrative practice and procedure,
Penalties.
Dated: January 3, 2018.
E. Scott Pruitt,
Administrator.

For the reasons set out in the
preamble, EPA amends title 40, chapter
I, part 19 of the Code of Federal
Regulations as follows:

6 See OMB Memorandum M—-18-03 at p. 4.

PART 19—ADJUSTMENT OF CIVIL
MONETARY PENALTIES FOR
INFLATION

m 1. The authority citation for part 19
continues to read as follows:

Authority: Pub. L. 101-410, Oct. 5, 1990,
104 Stat. 890, as amended by Pub. L. 104—
134, title III, sec. 31001(s)(1), Apr. 26, 1996,
110 Stat. 1321-373; Pub. L. 105-362, title
XIII, sec. 1301(a), Nov. 10, 1998, 112 Stat.
3293; Pub. L. 114-74, title VII, sec. 701(b),
Nov. 2, 2015, 129 Stat. 599.

m 2. Revise § 19.2 to read as follows:

§19.2 Effective date.

The statutory penalty levels in the last
column of Table 1 to § 19.4 apply to all
violations which occurred after
December 6, 2013 through November 2,
2015, and to violations occurring after
November 2, 2015, where penalties were
assessed before August 1, 2016. The
statutory civil penalty levels set forth in
the fourth column of Table 2 of §19.4
apply to all violations which occurred
after November 2, 2015, where the
penalties were assessed on or after
August 1, 2016 and before January 15,
2017. The statutory civil penalty levels
set forth in the fifth column of Table 2
of § 19.4 apply to all violations which
occurred after November 2, 2015, where
the penalties were assessed after January
15, 2017 but before January 15, 2018.
The statutory civil penalty levels set
forth in the sixth and last column of
Table 2 of § 19.4 apply to all violations
which occur or occurred after November
2, 2015, where the penalties are
assessed after January 15, 2018.

m 3.In § 19.4, revise the introductory
text and table 2 to read as follows:

§19.4 Statutory civil penalties, as adjusted
for inflation, and tables.

Table 1 to § 19.4 sets out the statutory
civil penalty provisions of statutes
administered by EPA, with the original
statutory civil penalty levels, as enacted,
and the operative statutory civil penalty
levels, as adjusted for inflation, for
violations that occurred on or before
November 2, 2015, and for violations
that occurred after November 2, 2015,
where penalties were assessed before
August 1, 2016. Table 2 to § 19.4 sets
out the statutory civil penalty
provisions of statutes administered by
EPA, with the third column displaying
the original statutory civil penalty
levels, as enacted. The fourth column of
Table 2 displays the operative statutory
civil penalty levels where penalties
were assessed on or after August 1, 2016
but before January 15, 2017, for
violations that occurred after November
2, 2015. The fifth column displays the
operative statutory civil penalty levels
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where penalties are assessed on or after
January 15, 2017 but before January 15,
2018, for violations that occur or
occurred after November 2, 2015. The

sixth and last column displays the
operative statutory civil penalty levels
where penalties are assessed on or after  « *
January 15, 2018, for violations that

occur or occurred after November 2,

2015.

TABLE 2 OF SECTION 19.4—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS

U.S. Code citation

Environmental statute

Statutory civil pen-
alties, as enacted

Statutory civil pen-
alties for violations
that occurred after
November 2, 2015,
where penalties are
assessed on or
after August 1,
2016 but before
January 15, 2017

Statutory civil pen-
alties for violations
that occurred after
November 2, 2015,
where penalties are
assessed on or
after January 15,
2017 but before
January 15, 2018

Statutory civil pen-

alties for violations

that occurred after

November 2, 2015,

where penalties are
assessed on or
after January 15,

2018

7 U.S.C. 136/.(a)(1)

7 U.S.C. 136/(a)(2) "
15 U.S.C. 2615(a)(1)

. 2647(a)
. 2647(q)
. 3802(2)(1) crvvvvrirens

. 3802(8)(2) ovvvvvveeenen
.1319(d) .
- 1319(g)(2)(A
- 1319(g)(2)(B) .
. 1321(b)(6)(B)(i)
. 1321(b)(6)(B)(ii)
(
(
(

2
2
6

. 1321(b)(7)(A) ...

. 1321(b)(7)(B) ...

. 1321(b)(7)(C) ...

. 1321(b)(7)(D)

. 1414b(d)(1) oo

. 1415(a)

. 1901 note (see
1409(a)(2)(A)).

33 U.S.C. 1901 note (see
1409(a)(2)(B)).

33 U.S.C. 1901 note (see
1409(b)(1)).

33 U.S.C. 1908(b)(1) ..cccvrvevnee.

33 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.

1908(D)(2) wovvvveeeens
300g-3(b)
300g-3(g)
300g-3(g)
300g-3(g)
300h—-2(b,

(
300h-2(c
300h-3(c)
300i(b) .
300i-1 (c)
300j(e)(2)
300j—4(c)
300j-6(b)(2)
300j—-23(d) ....
4852d(b)(5)

)
300h—2(c)
)

42 U.S.C.
42 U.S.C.

4910(a)(2)
6928(a)(3)

42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.

6928(c)

6928(g) ..
6928(h)(2) .
6934(e) ..
6973(b) ..
6991e(a)(3)
6991e(d)(1)
6991e(d)(2)
7413(b)
7413(d)(1) .
7413(d)(3)
7524(a)
7524(c)(1) .
7545(d)(1)
9604(e)(5)(B)

42 U.S.C.
42 U.S.C.

9606(D)(1) ..o,
9609(a)(1) ...ovvrrvveeee.

FEDERAL INSECTICIDE, FUNGICIDE,
AND RODENTICIDE ACT (FIFRA).
FIFRA weoooeeeeeeeeeeeeeeeeseeveeeeessseesseeeessseseeeees
TOXIC SUBSTANCES CONTROL ACT
(TSCA).
TSCA oo
TSCA oeeeeeeereeeeeeeeeeeeeeeee e
PROGRAM FRAUD CIVIL REMEDIES
ACT (PFCRA).
PFCRA
CLEAN WATER ACT (CWA) .
CWA
CWA ...
CWA ...
CWA ...
CWA ...
CWA ...
CWA ...

MARINE

PROTECTION,
AND SANCTUARIES ACT (MPRSA).

MPRSA ..ooeeeeeeeeeeeeeeeeeeeeeeeee oo ssseseeeees

CERTAIN ALASKAN CRUISE SHIP OP-
ERATIONS (CACSO).

RESEARCH,

CACSO

ACT TO PREVENT POLLUTION FROM
SHIPS (APPS).
APPS oo
SAFE DRINKING WATER ACT (SDWA) ...
SDWA
SDWA .
SDWA .
SDWA .
SDWA .
SDWA
SDWA
SDWA .
SDWA .
SDWA .
SDWA .
SDWA .
SDWA
RESIDENTIAL LEAD-BASED PAINT HAZ-
ARD REDUCTION ACT OF 1992.
NOISE CONTROL ACT OF 1972 ...............
RESOURCE CONSERVATION AND RE-
COVERY ACT (RCRA).
RCRA

COMPREHENSIVE
RESPONSE, COMPENSATION, AND
LIABILITY ACT (CERCLA).

ENVIRONMENTAL

CERCLA

$5,000

1,000/500/1,000
25,000

5,000
5,000
5,000

5,000

25,000
10,000/25,000
10,000/125,000
10,000/25,000
10,000/125,000
25,000/1,000
25,000

25,000
100,000/3,000
600

50,000/125,000
10,000/25,000

10,000/125,000
25,000
25,000

5,000

25,000

25,000
5,000/25,000
25,000

25,000
10,000/125,000
5,000/125,000
5,000/10,000
15,000
100,000/1,000,000
2,500

25,000

25,000
5,000/50,000
10,000

10,000
25,000

25,000
25,000
25,000

5,000

5,000

25,000
10,000
10,000
25,000
25,000/200,000
5,000
25,000/2,500
200,000
25,000
25,000

25,000
25,000

$18,750

2,750/1,772/2,750
37,500

10,781
8,908
10,781

10,781

51,570
20,628/51,570
20,628/257,848
17,816/44,539
17,816/222,695
44,539/1,782
44,539

44,539
178,156/5,345
1,187

187,500/247,336
13,669/34,172

13,669/170,861
34,172
70,117

14,023

53,907

53,907
10,781/37,561
37,561

58,907
21,563/269,535
10,781/269,535
18,750/40,000
22,537
131,185/1,311,850
9,375

53,907

37,561
9,893/98,935
16,773

35,445
93,750

56,467
70,117
56,467
14,023
14,023
56,467
22,587
22,587
93,750
44,539/356,312
8,908
44,539/4,454
356,312
44,539
53,907

53,907
53,907

$19,057

2,795/1,801/2,795
38,114

10,957
9,054
10,957

10,957

52,414
20,965/52,414
20,965/262,066
18,107/45,268
18,107/226,338
45,268/1,811
45,268

45,268
181,071/5,432
1,206

190,568/251,382
13,893/34,731

13,893/173,656
34,731
71,264

14,252

54,789

54,789
10,957/38,175
38,175

54,789
21,916/273,945
10,957/273,945
19,057/40,654
22,906
133,331/1,333,312
9,528

54,789

38,175
10,055/100,554
17,047

36,025
95,284

57,391
71,264
57,391
14,252
14,252
57,391
22,957
22,957
95,284
45,268/362,141
9,054
45,268/4,527
362,141
45,268
54,789

54,789
54,789

$19,446

2,852/1,838/2,795
38,892

11,181
9,239
11,181

11,181

53,484
21,393/53,484
21,393/267,415
18,477/46,192
18,477/230,958
46,192/1,848
46,192

46,192
184,767/5,543
1,231

194,457/256,513
14,177/35,440

14,177/177,200
35,440
72,718

14,543

55,907

55,907
11,181/38,954
38,954

55,907
22,363/279,536
11,181/279,536
19,446/41,484
23,374
136,052/1,360,525
9,722

55,907

38,954
10,260/102,606
17,395

36,760
97,229

58,562
72,718
58,562
14,543
14,543
58,562
23,426
23,426
97,229
46,192/369,532
9,239
46,192/4,619
369,532
46,192
55,907

55,907
55,907
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TABLE 2 OF SECTION 19.4—CIvIL MONETARY PENALTY INFLATION ADJUSTMENTS—Continued

U.S. Code citation

Environmental statute

Statutory civil pen-
alties, as enacted

Statutory civil pen-
alties for violations
that occurred after
November 2, 2015,
where penalties are
assessed on or
after August 1,
2016 but before
January 15, 2017

Statutory civil pen-
alties for violations
that occurred after
November 2, 2015,
where penalties are
assessed on or
after January 15,
2017 but before
January 15, 2018

Statutory civil pen-

alties for violations

that occurred after

November 2, 2015,

where penalties are
assessed on or
after January 15,

2018

42 U.S.C. 9609(b)
42 U.S.C. 9609(c)
42 U.S.C. 11045(a) ..ovvvvreeennn..

42 U.S.C. 11045(b)(1)(A) ........ EPCRA
42 U.S.C. 11045(b)(2)

42 U.S.C. 11045(b)(3) .
42 U.S.C. 11045(c)(1) ..
42 U.S.C. 11045(c)(2) ..
42 U.S.C. 11045(d)(1) .
42 U.S.C. 14304(a)(1)

42 U.S.C. 14304(Q) wrovvvvvvveeennn.

CERCLA ......c.cocoeuee

CERCLA .......cccceee.

EMERGENCY PLANNING AND COMMU-
NITY RIGHT-TO-KNOW ACT (EPCRA).

MERCURY-CONTAINING
CHARGEABLE BATTERY MANAGE-
MENT ACT (BATTERY ACT).

BATTERY ACT .......

25,000/75,000
25,000/75,000
25,000

25,000
25,000/75,000
25,000/75,000

25,000

10,000

25,000

10,000

AND RE-

10,000

53,907/161,721
53,907/161,721

53,907/161,721
53,907/161,721

54,789/164,367 55,907/167,722
54,789/164,367 55,907/167,722
53,907 54,789 55,907
53,907 54,789 55,907
54,789/164,367 55,907/167,722
54,789/164,367 55,907/167,722
53,907 54,789 55,907
21,563 21,916 22,363
58,907 54,789 55,907
15,025 15,271 15,583
15,025 15,271 15,583

1 Note that 7 U.S.C. 136/.(a)(2) contains three separate statutory maximum civil penalty provisions. The first mention of $1,000 and the $500 statutory maximum
civil penalty amount were originally enacted in 1978 (Pub. L. 95-396), and the second mention of $1,000 was enacted in 1972 (Pub. L. 92-516).

[FR Doc. 2018-00287 Filed 1-9-18; 8:45 am]|
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2007-0085; FRL-9972-85—
Region 4]

Air Plan Approval; NC; Open Burning
and Miscellaneous Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Due to adverse comments
received, the Environmental Protection
Agency (EPA) is amending the North
Carolina State Implementation Plan
(SIP) to remove some provisions made
effective through the direct final rule
that was published on July 18, 2017.
EPA stated that if adverse comments
were received by the close of the
comment period, the rule would be
withdrawn and not take effect, or if
adverse comments were received on an
amendment, paragraph, or section of the
rule, EPA may adopt as final those
provisions of the rule that are not the
subject of an adverse comment. EPA
received adverse comments on two
specific SIP revisions. Therefore, EPA is
removing only the portions of the SIP
related to those two revisions.

DATES: This rule is effective January 10,
2018.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA—R04-OAR~
2007-0085. All documents in the docket
are listed on the www.regulations.gov

website. Although listed in the index,
some information may not be publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303—8960. EPA requests that
if at all possible, you contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday 8:30 a.m. to 4:30 p.m.,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Nacosta C. Ward, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303—8960. Ms. Ward can be
reached via telephone at (404) 562—
9140, or via electronic mail at
ward.nacosta@epa.gov.

SUPPLEMENTARY INFORMATION: On ]uly
18, 2017, EPA published a direct final
rule (82 FR 32767) approving several
revisions to the North Carolina SIP. The
revisions consisted of changes to or the
addition of the following regulations:
15A NCAC Subchapter 2D—Air

Pollution Control Requirements, Section
.0101, Definitions; Section .0103, Copies
of Referenced Federal Regulations;
Section .1901 Purpose, Scope, and
Impermissible Open Burning Section;
.1902, Definitions; Section .1903,
Permissible Open Burning Without An
Air Quality Permit; Section .2001,
Purpose, Scope, and Applicability; and
15A NCAC Subchapter 2Q—Air Quality
Permits, Section .0103, Definitions;
Section .0105, Copies of Referenced
Documents; Section .0304,
Applications; Section .0305,
Application Submittal Content; Section
.0806, Cotton Gins; Section .0808, Peak
Shaving Generators; and Section .0810,
Air Curtain Burners. On the same day,
EPA published proposed rule (82 FR
32782), proposing approval of those
same revisions to the North Carolina SIP
and providing a 30-day comment period
for both the direct final rule and the
proposed rule.? The direct final rule
explained that if EPA received adverse
comments, the Agency would withdraw
the relevant portion(s) of the direct final
action. EPA received adverse comments
on the portions of the rulemaking
related to the North Carolina regulations
15A NCAC Subchapter 2Q—Air Quality
Permits, Section .0808, Peak Shaving
Generators, and Section .0810, Air
Curtain Burners, only. However, EPA
was not able to withdraw these portions
of the direct final action before the
action became effective. Therefore, EPA
is amending § 52.1770 by removing the
portions of the SIP related to these two
North Carolina regulations. EPA is not

10n September 6, 2017 (82 FR 42055), EPA
reopened the comment period for the proposed
rule, with comments due on or before September
21, 2017.


mailto:ward.nacosta@epa.gov
http:www.regulations.gov
http:www.regulations.gov
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Motion for Default Order
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EY ’\;{ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
3 M 4 REGION Il
% @; 1650 Arch Street
4%{ pnm\"d\ Philadelphia, Pennsylvania 19103-2029
UPS OVERNIGHT MAIL ~
Lakhmir Bagga APR A 1 2019

Silky Associates, LLC
200 E. Williamsburg Road
Sandston, VA 23150

Re:  Ability to Pay Analysis — Additional Information Requested
EPA Docket No. RCRA-03-2018-0131

Dear Mr. Bagga:

The U.S. Environmental Protection Agency, Region III (“EPA”) acknowledges receipt of
the “Collection Information Statement for Wage Earners and Self-Employed Individuals” form
(“Information Statement”). Unfortunately, the partially completed Information Statement is
missing information necessary for EPA to analyze your claim that Silky Associates LLC (of
which you appear to be the sole officer) has an “inability to pay” a substantial penalty in the
above-referenced matter. Specifically, EPA requires that the following missing information be
provided:

I.- Real Property: This portion of the Information Statement was left blank. During a
telephone conversation on or about March 22, 201 9, you stated that you did not own any real
property. However, EPA’s preliminary research indicates that you or Silky Associates LLC own
the following two (2) properties:

A. 200 E. Williamsburg Road, Sandston, VA 23150: owner Silky Associates LLC:

purchased in 2005 for $985,000.
B. 104 Seven Pines Ave., Sandston, VA 23150; owner: Lakhmir Bagga, purchased in 2010

for $80.,850.

For each of the two (2) properties described above that are currently owned either by you or
by Silky Associates LLC, please provide:

* The type of ownership (e.g., are they owned simply by you or are they jointly owned with

another?);
* The purchase date of the property. Does it agree with what is listed above?;
 The current fair market value of the property (not to be confused with the tax assessment

value assigned by the county);

{:’ Printed on 100% recycled/recyclable paper with 100% post-consumer fiber and process chlorine free.
Customer Service Hotline: 1-800-438-2474



e The current loan balance on each property:
e The amount of monthly payment on each property; and

e Information concerning the lender, contract/lienholder, (such as, name, address,
telephone number, etc,).

For each of the two (2) properties described above that are no longer owned by you or by
Silky Associates LLC, please provide:

e The date of disposal/sale;

e The method of such disposal/sale (e.g., was it an outright sale, a transfer to a related
family member, individual or company: a contribution to a charitable organization, etc.);

e The sale price that you received for the real property; and |

o The net amount you received for it after encumbrances against the properties were
satisfied.

2. Personal Assets: This portion of the Information Statement was also left blank. Please
describe any personal assets owned by you or Silky Associates LLC other than a 2009 Honda
Accord. In this response, please include all vehicles, furnishings, personal effects, artwork,
jewelry, collections (e.g., coins, guns, etc.), antiques or other assets. Include intangible assets
such as licenses, domain names, patents, copyrights, mining claims, etc.

3. Accounts Receivable: List all balances due from any company or Governmental entity that
owes an account payable to Silky Associates, LLC. Itemize the company from whom the
balance is due, the amount of the receivable, that company’s address, the status of the receivable
(i.c., its age and whether it is current or in the arrears), the due date, the original amount due and
the remaining balance.

The information requested above should be provided along with the following statement,
signed and dated by you:

Under penalties of perjury, I declare that the statements and/or
information provided herein are true, correct, and complete to the
best of my knowledge and belief. I further understand that I may
be subject to prosecution by the Environmental Protection Agency
to the fullest extent possible under the law should I provide any
information that is not true, correct, and complete to the best of my
knowledge.

Though the information requested above can be provided in any format, EPA has
created a form for you to use to help you provide the requested information (Enclosed).
Please know that EPA is unable to complete its “ability to pay” analysis without the information
requested above. As the burden of raising and demonstrating an inability to pay rests with Silky
Associates LLC. EPA will continue to presume that Silky Associates LLC has an ability to pay a
substantial penalty until Silky Associates LLC provides information demonstrating otherwise.




Please provide the information requested above. along with the signed and dated
statement within fourteen (14) calendar days of receiving this letter to:

Jennifer M. Abramson (3RC50)
U.S. EPA Region III

1650 Arch Street

Philadelphia, PA 19103

Thank you for your cooperation and prompt attention to this matter. Please do not
hesitate to contact me with any questions or concerns by email at Abramson.Jennifer@epa.gov
or by phone at (215) 814-2066.

Sincerely,

J pr’{ifer M. Abramson
Senior Assistant Regional Counsel

Enclosure

ol ek Melissa Toffel, EPA



ks Real Property:

Property Description: 200 E. Williamsburg Road, Sandston, VA 23150
Please answer the following questions:
This property is owned by Silky Associates LLC True

If False, please state the owner of this property
here

This property is owned solely by Silky Associates LLC
or the owner identified in 1.A.a: True

If False. please state all joint owners of the
Property here

This property was purchased in 2005 True

If False, please state the year when the property was
purchased here

ENCLOSURE

False

False

False

Please state the fair market value (FMV) of the property here:

Please state the current loan balance here

Please state the Name, Address and Phone number of the lender
here

Please state the monthly loan payment amount here

Property Description: 104 Seven Pines Avenue, Sandston, VA 23150
Please answer the following questions:
This property is owned by Lakhmir Bagga True

If False, please state the owner of this property
here

False



This property is owned solely by Lakhmir Bagga
or the owner identified in 1.A.a: True False

If False, please state all joint owners of the
property here

This property was purchased in 2010 True False

If False, please state the year when the property was
purchased here

Please state the fair market value (FMV) of the property here:

Please state the current loan balance here

Please state the Name, Address and Phone number of fhe lender
here

Please state the monthly loan payment amount here

The property located at 200 E. Williamsburg Road, Sandston, VA
23150 is no longer owned by either me or Silky Associates LLC True False

If True, please describe:

The date of disposal/sale here
Method of disposal (circle one):

outright sale

transfer to a related family member, individual or company
contribution to a charitable organization

other

Sale price here
Net amount received after paying off loans or other encumbrances on the
property here

The property located at 104 Seven Pines Avenue, Sandston, VA
23150 is no longer owned by either me or Silky Associates LL.C True False



If True, please describe:

The date of disposal/sale here
Method of disposal (circle one):

outright sale

transfer to a related family member, individual or company
contribution to a charitable organization

other

Sale price here
Net amount received after paying off loans or other encumbrances on the

property here

2. Personal Property

Please describe any personal assets owned by you or Silky Associates LLC other than a 2009
Honda Accord.

Personal Assets (Describe or None) Estimated Net Worth

Vehicles:
Furnishings:
Personal effects:
Artwork:
Jewelry:
Collections (e.g.. coins, guns, etc.)

Antiques:
Intangible assets (e.g.. licenses, domain names, patents,
copyrights, mining claims, etc.)

Other:

3. Accounts Receivable

For all balances due from any company or Governmental entity that owes an account payable to
Silky Associates, LLC, provide the following information:

Company Name:
Company Address:
Amount of Receivable:

Status of Receivable (i.e., age. whether current or in arrears):

1



Due date:
Original amount due:
Remaining balance:

Company Name:
Company Address:
Amount of Receivable:

Status of Receivable (i.e.. age. whether current or in arrears):

Due date:
Original amount due:
Remaining balance:

Company Name:
Company Address:
Amount of Receivable:

Status of Receivable (i.e., age, whether current or in arrears):

Due date:
Original amount due:
Remaining balance:

Under penalties of perjury, I declare that the statements and/or information provided herein are
true, correct, and complete to the best of my knowledge and belief. I further understand that 1
will be subject to prosecution by the Environmental Protection Agency to the fullest extent
possible under the law should I provide any information that is not true, correct, and complete to
the best of my knowledge.

Date Lakhmir Bagga
Silky Associates LLC



Exhibit L
Motion for Default Order

Lucky Mart, FIN 4011249 Docket No. RCRA-03-2018-0131
Penalty Calculation

COUNT I — Failure to Perform Tank Release Detection

Failure to conduct tank release detection on an UST as required by 9 VAC 25-580-140(1)
(40 C.F.R. § 280.41(a))

Potential for Harm/Extent of Deviation Major/Major
Matrix Value: $1,500
Matrix Value: assessed per tank (Five USTs)

Environmental Sensitivity Multiplier: N/A
Violator Specific Adjustments N/A
Days of noncompliance: see below

Noncompliance Multiplier: 2.0/3.0
Tanks 1-4

Noncompliance dates: T1 (8/4/16 —4/1/17); T2 (8/18/16 — 4/1/17); T3 (8/18/16 —4/1/17); T4
(8/17/16 — 4/1/17) = 2.0 DNC Multiplier for each tank

Matrix Value x # of USTs x DNC x Inflationary Adjustment

After 11/2/15 = 1.84767 inflation
$1,500 x 4 USTs x 2.0 DNC x 1.84767: $22.172

Tank §
Noncompliance dates: (7/4/16 — 1/1/18) = 546 days = 3.0 DNC Multiplier

Matrix Value x # of USTs x DNC x Inflationary Adjustment

After 11/2/15 = 1.84767 inflation
$1,500 x 1 UST x 3.0 DNC x 1.84767: $8.,315

Economic Benefit: N/A, VR in place

Total $30,487.00
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Lucky Mart, FIN 4011249
Penalty Calculation

COUNT 2 - Failure to Perform Automatic Line Leak Detector Testing
Failure to test the LLDs annually as required by 9 VAC 25-580-170(1) (40 C.F.R. § 280.44(a))
Potential for Harm/Extent of Deviation Major/Major
Matrix Value: $1,500
Matrix Value: assessed per piping system (*Four piping systems)
* Tanks 2 and 3 have a siphon bar with one LLD

Environmental Sensitivity Multiplier: N/A

Violator Specific Adjustments N/A

Tank 1 — no test results
Dates of Noncompliance (DNC): 8/1/13 (SOL) — 9/20/17 (Testing) = 1,511 DNC/6.0 Mult.
A. Matrix Value x # of USTs x DNC x Inflationary Adjustment

8/1/13 (SOL) — 12/6/13 = 128 DNC @ 1.4163 Inflation
Percentage of DNC =128/1,511 = 9%

$1,500 x 1 UST x 6.0 DNC x .09 x 1.4163: 1,147

B. Matrix Value x # of USTs x DNC x Inflationary Adjustment
12/7/13 = 11/2/15 = 696 DNC @ 1.4853 Inflation
Percentage of DNC =696/1,511 = 46%

$1,500 x 1 UST x 6.0 DNC x .46 x 1.4853: 6,149

C. Matrix Value x # of USTs x DNC x Inflationary Adjustment
11/3/15 - 9/20/17 = 687 DNC @ 1.78156 Inflation
Percentage of DNC =687/1,511 = 45%

$1,500 x 1 UST x 6.0 DNC x .45 x 1.84767: 7,483

Total: $14,779
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Tanks 2, 4 and 5 — One test result provided dated 11/6/13, all three LLDs pass

Dates of Noncompliance (DNC):  8/1/13 (SOL) — 11/6/13 (date of test)
11/6/14 —9/20/17 (Testing) = 1,146 DNC/5.0 Mult.

A. Matrix Value x # of USTs x DNC x Inflationary Adjustment

8/1/13 (SOL) — 11/6/13 =97 DNC @ 1.4163 Inflation

Percentage of DNC =97/1,146 = 8%

$1,500 x 3 USTs x 5.0 DNC x .08 x 1.4163: 2,549

B. Matrix Value x # of USTs x DNC x Inflationary Adjustment
11/6/14 — 11/2/15 =362 DNC @ 1.4853 Inflation
Percentage of DNC =362/1,146 = 32%

$1,500 x 3 USTs x 5.0 DNC x .32 x 1.4853: 10,694

C. Matrix Value x # of USTs x DNC x Inflationary Adjustment
11/3/15 - 9/20/17 = 687 DNC @ 1.78156 Inflation
Percentage of DNC =687/1,146 = 60%

$1,500 x 3 USTs x 5.0 DNC x .60 x 1.84767: 24,944

Total: $38,187

Economic Benefit:  use estimated cost of 250 per LLD
T1=3$%678
T2, T4 and T5 = $1,502
Eco Ben Model - $2,180

Total: $55,146

30of15
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Lucky Mart, FIN 4011249
Penalty Calculation

COUNT 3 - Failure to Provide Piping Release Detection
Failure to have a secondary method of piping release detection as required by 9 VAC 25-580-
140(2)(a)(2) (40 C.F.R. § 280.41(b)(1))
Potential for Harm/Extent of Deviation Major/Major
Matrix Value: $1,500
Matrix Value: assessed per piping system (*Four piping systems)
* Tanks 2 and 3 have a siphon bar with connected piping

Environmental Sensitivity Multiplier: N/A

Violator Specific Adjustment: N/A

Tank 1 — LTT on 1/30/12

Dates of Noncompliance (DNC): Test was due 1/30/13
8/1/13 (SOL) — 9/20/17 (Testing) = 1,511 DNC/6.0 Mult.

A. Matrix Value x # of USTs x DNC x Inflationary Adjustment
8/1/13 (SOL) — 12/6/13 = 128 DNC @ 1.4163 Inflation
Percentage of DNC =128/1,511 =9%

$1,500 x 1 UST x 6.0 DNC x .09 x 1.4163: 1,147

B. Matrix Value x # of USTs x DNC x Inflationary Adjustment
12/7/13 — 11/2/15 = 696 DNC @ 1.4853 Inflation
Percentage of DNC =696/1,511 = 46%

$1,500 x 1 UST x 6.0 DNC x .46 x 1.4853: 6,149

C. Matrix Value x # of USTs x DNC x Inflationary Adjustment
11/3/15—-9/20/17 = 687 DNC @ 1.84767 Inflation
Percentage of DNC =687/1,511 = 45%

$1,500 x 1 UST x 6.0 DNC x .45 x 1.84767: 7,483

Total: $14,779
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Tank 2 — LTT on 1/30/12 and 11/6/13 (both pass)

Dates of Noncompliance (DNC): 8/1/13 (SOL) — 11/6/13 (tested)
11/6/14 (next test due) — 9/20/17 (Testing) = 1,146 DNC/
5.0 Mult.

A. Matrix Value x # of USTs x DNC x Inflationary Adjustment
8/1/13 —11/6/13 =97 DNC @ 1.4163 Inflation
Percentage of DNC =97/1,146 = 8%

$1,500 x 1 UST x 5.0 DNC x .08 x 1.4163: 850

B. Matrix Value x # of USTs x DNC x Inflationary Adjustment
11/6/14 — 11/2/15 = 362 DNC @ 1.4853 Inflation
Percentage of DNC =362/1,146 = 32%

$1,500 x 1 UST x 5.0 DNC x .32 x 1.4853: 3,565

C. Matrix Value x # of USTs x DNC x Inflationary Adjustment
11/3/15—-9/20/17 = 687 DNC @ 1.84767 Inflation
Percentage of DNC =687/1,146 = 60%

$1,500 x 1 UST x 5.0 DNC x .60 x 1.84767: 8,315
Total: $12,730

Tanks 4 and 5 — One test result provided dated 11/6/13, both lines pass

Dates of Noncompliance (DNC): 8/1/13 (SOL) — 11/6/13 (date of test)
11/6/14 (test due) — 9/20/17 (Testing) = 1,146 DNC/
5.0 Mult.

A. Matrix Value x # of USTs x DNC x Inflationary Adjustment
8/1/13 (SOL) — 11/6/13 =97 DNC @ 1.4163 Inflation
Percentage of DNC =97/1,146 = 8%

$1,500 x 2 USTs x 5.0 DNC x .08 x 1.4163: 1,700

B. Matrix Value x # of USTs x DNC x Inflationary Adjustment
11/6/14 — 11/2/15 =362 DNC @ 1.4853 Inflation
Percentage of DNC =362/1,146 = 32%

$1,500 x 2 USTs x 5.0 DNC x .32 x 1.4853: 7,129
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C. Matrix Value x # of USTs x DNC x Inflationary Adjustment
11/3/15 -9/20/17 = 687 DNC @ 1.84767 Inflation
Percentage of DNC =687/1,146 = 60%

$1,500 x 2 USTs x 5.0 DNC x .60 x 1.84767: 16,629

Total: $25,458

Economic Benefit:  Included as part of LLD testing costs ---

Total: $52,967
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Lucky Mart, FIN 4011249
Penalty Calculation

COUNT 4 — Failure to Have Overfill Prevention Equipment

Failure to have overfill prevention equipment as required by 9 VAC 25-580-60(4) (40 C.F.R.
§ 280.21(d))

Potential for Harm/Extent of Deviation Moderate/Major
Matrix Value: $750
Matrix Value: assessed per tank (Five USTs)

Environmental Sensitivity Multiplier: N/A
Violator Specific Adjustments N/A
Tanks 1-5

Overfill installed on T2, T3, T4 on 4/10/18; for TS5 installed on 4/11/18; T1 was still red-tagged
as of the date of the Complaint.
Dates of Noncompliance (DNC): 8/1/13 (SOL) — 4/10/18 (Install) = 1,713 DNC/6.5 Mult.

A. Matrix Value x # of USTs x DNC x Inflationary Adjustment
8/1/13 (SOL) — 12/6/13 = 128 DNC @ 1.4163 Inflation
Percentage of DNC =128/1,713 = 7%

$750 x 5USTs x 6.5 DNC x .07 x 1.4163: 2,417

B. Matrix Value x # of USTs x DNC x Inflationary Adjustment
12/7/13 — 11/2/15 = 696 DNC @ 1.4853 Inflation
Percentage of DNC =696/1,713 =41%

$750 x 5 USTs x 6.5 DNC x .41 x 1.4853: 14,844

C. Matrix Value x # of USTs x DNC x Inflationary Adjustment
11/3/15—4/10/18 = 889 DNC @ 1.84767 Inflation
Percentage of DNC =889/1,713 = 52%

$750 x 5 USTs x 6.5 DNC x .52 x 1.84767: 23,419

Total: $40,680

10 of 15



Economic Benefit:  Contractor invoice for Labor - $550
Est. $400 per piece for drop tubes - $2,000
Total for project - $2,550
Eco Ben Model - $809

Total: $41,489
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Lucky Mart, FIN 4011249
Penalty Calculation

COUNT 5 — Failure to Test Cathodic Protection System

Failure to test cathodic protection system as required by 9 VAC 25-580-90(2)(a) (40 C.F.R.
§ 280.31(b)(1))

Potential for Harm/Extent of Deviation Moderate/Major
Matrix Value: $750
Matrix Value: assessed per facility (1 Facility)

Environmental Sensitivity Multiplier: N/A
Violator Specific Adjustments N/A
Tanks 1-5

Dates of Noncompliance (DNC):  4/17/15 (test due) — 12/6/17 (Testing) = 964 DNC/4.5 Mult.

A. Matrix Value x # of USTs x DNC x Inflationary Adjustment
4/17/15 —11/2/15 = 200 DNC @ 1.4853 Inflation
Percentage of DNC =200/964 = 21%

$750 x 1 facility x 4.5 DNC x .21 x 1.4853: 1,053

B. Matrix Value x # of USTs x DNC x Inflationary Adjustment
11/3/15—-12/6/17 = 764 DNC @ 1.78156 Inflation
Percentage of DNC =764/964 = 79%

$750 x 1 facility x 4.5 DNC x .79 x 1.84767: 4,926

Total: $5,979

Economic Benefit: ~ Using cost of $350, per invoice dated 12/12/17

Eco Ben Model - $27

Total: $6,006

13 0of 15



A) mrmcw&mmm
8) Delay Capital & One-Time Costs

C) Avoided Annually Recurring Costs
D) indtial Emmm I
E) Final Econ. Ben. at Penalty P;

www epe. |
me;ﬂwdmhm
Discount/Compound Rale
Demwmmn
Compiiance Date

(apdal iInvestment

Cost Estimate

Cost Estmsle Date

Cos! index for inflglion




Lucky Mart, FIN 4011249
Penalty Calculation

TOTAL PENALTY
Violation I - Failure to conduct tank release detection (5 USTs) $30,487.00
Violation II - Failure to test LLDs (4 piping systems) $55,146.00

Violation III - Failure to conduct LTT/monthly piping RD (4 piping systems) $52,967.00

Violation IV - Failure to have overfill (5 USTs) $41,489.00
Violation V - Failure to have CP tested (1 Facility) $6,006.00
Total $186,095.00
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Exhibit P
Motion for Default Order

Docket No. RCRA-03-2018-0131

CHAPTER 580.

UNDERGROUND STORAGE TANKS: TECHNICAL STANDARDS
AND CORRECTIVE ACTION REQUIREMENTS.

PART I Definitions, Applicability and Interim
Prohibition.

PART II UST Systems: Design, Construction,
Installation, and Notification.

PART III General Operating Requirements.

PART 1V Release Detection.

PART V Release Reporting, Investigation, and
Confirmation.

PART VI Release Response and Corrective Action for Ust

‘ Systems Containing Petroleum or Hazardous

Substances.

PART VII Out-of-Service UST Systems and Closure.

PART VIII Delegation.

PART I.

Definitions, Applicability and Interim Prohibition.

.9 VAC 25-580-10. Definitions.

9 vk 25-580-20. Applicability.

9 VAC 25-580-30. Interim prohibition for deferred UST systems.
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UST systems.
9 VAC 25-580-10. Definitions.

The following words and terms, when used in this chapter,
shall have the following meaning unless the context clearly
indicates otherwise:

"Aboveground release" means any release to the surface of
the land or to surface water. This includes, but is not limited
to, releases from the aboveground portion of a UST system and
aboveground releases associated with overfills and transfer
operations as the regulated substance moves to or from a UST
system. o :

"Ancillary equipment" means any devices including, but not
limited to, such devices as piping, fittings, flanges, valves, and
pumps used to distribute, meter, or control the flow of regulated
substances to and from a UST.

"Belowground release" means any release to the subsurface of
the land and to groundwater. This includes, but is not limited to,
releases from the belowground portions of an underground.storage
tank system and belowground releases associzted with overfills and
transfer operations as the regulated substance moves to or from an



underground storage tank.

"Beneath the surface of the ground" means beneath the ground
surface or otherwise covered with earthen materials.

"Board" means the State Water Control Board.

"Building official" means the executive official of the
local government building department empowered by §36-105 of the

Code of Virginia to enforce and administer the Virginia Uniform
Statewide Building Code (USBC).

"Cathodic protection" is a technique to prevent corrosion of
a metal sqrface by making that surface the cathode of an
electrochemical «cell. For example, a tank system can be

cathodically protected through the application of either galvanic
anodes or impressed current.

"Cathodic protection tester" means a person who can
demonstrate an understanding of the principles and measurements of
all common types of cathodic protection systems as applied to
buried or submerged metal piping and tank systems. At a minimum,
such persons must have education and experience in soil
resistivity, stray current, structure-to-soil potential, and
component electrical isolation measurements of buried metal
piping and tank systems.

"CERCLA" means the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended (42 USC §9601
et seq.).

"Compatible" means the ability of two or more substances to
maintain their respective physical and chemical properties upon
contact with one another for the design life of the tank system
under conditions likely to be encountered in the UST.

"Connected piping" means all underground piping including
valves, elbows, joints, flanges, and flexible connectors attached
to a tank system through which regulated substances flow. For the
purpose of determining how much piping is connected to any
individual UST system, the piping that joins two UST systems should
be allocated equally between them.

"Corrosion expert" means a person who, by reason of thorough
knowledge of the physical sciences and the principles of
engineering and mathematics acquired by a professional education
and related practical experience, is qualified to engage in the
practice of corrosion control on buried or submerged metal'piping
systems ‘and metal tanks. Such a person must be accredlped or
certified as being gqualified by the National Association oI
Corrosion Engineers or be a registered professional engineer wno

has certification or licensing that includes education an 4

experience in corrosion control of buried or submerged meta;_pipinq
systems and metal tanks. S




"De minimis" means trivial and beyond the intent of
regulation, as that term is used at 53 Fed. Reg. 37108-37109.

"Department of Waste Management" means the Virginia
Department of Waste Management which has Jjurisdiction over the

proper handling and disposal of solid and hazardous wastes in the
Commonwealth of Virginia.

"Dielectric material" means a material that does not conduct
direct -electrical current. Dielectric cocatings are used to
electrically isolate UST systems from the surrounding soils.
Dielectric bushings are used to electrically isolate portions of
the UST system (e.g., tank from piping).

"Electrical equipment" means underground equipment that
con;ains dielectric fluid that is necessary for the operation of
equipment such as transformers and buried electrical cable.

"Excavation zone" means the volume containing the tank
system and backfill material bounded by the ground surface, walls,
and floor of the pit and trenches into which the UST system is
placed at the time of installation.

"Existing tank system" means a tank system used to contain
an accumulation of regulated substances or for which installation
has commenced on or before December 22, 1988. Installation 1is
considered to have commenced if:

1. The owner or operator has obtained all federal, state,
and local approvals or permits necessary to begin physical
construction of the site or installation of the tank system; and
if,

2. a. Either a continuous on-site physical construction
or installation program has begun; or,

b. The owner or operator has entered into contractual
obligations--which cannot be cancelled or modified without
substantial loss--for physical construction at the site or
installation of the tank system to be completed within a reascnable
time.

"Farm tank" is a tank located on a tract of land devoted to
the production of crops or raising animals, including fish, and
associated residences and improvements. A farm tank must be
located on the farm property. "Farm" includes fish hatcheries,
rangeland and nurseries with growing operations.

"Flow-through process tank" is a tank that forms an integral
part of a production process through which there is a steady,
variable, recurring, or intermittent flow of materials during the
operation of the process. Flow-through process tanks do not
include tanks used for the storage of materials prior to their
introduction into the production process or for the storage of
finished products or by-products from the production process.



"Free product" refers to a regulated substance that is

prese?t as a nonaqueous phase liquid (e.g., liquid not dissolved in
water) .

' "gathering'lines" means any pipeline, equipment, facility,
or bulldlng.used in the transportation of oil or gas during oil or
gas production or gathering operations.

"Hazardous substance UST system" means an underground
storage tank system that contains a hazardous substance defined in
§101(14) of the Comprehensive Environmental Response, Compensation
and Liability Act (CERCLA) of 1980 (42 USC §9601 et seqg.) (but not
including any substance regulated as a hazardous waste under
subtitle C of RCRA) or any mixture of such substances and
petroleum, and which is not a petroleum UST system.

"Heating oil" means petroleum that is No. 1, No. 2, No.
4--light, No. 4--heavy, No. 5--light, No. 5--heavy, and No. 6
technical grades of fuel oil; other residual fuel oils (including
Navy Special Fuel 0Oil and Bunker C); and other fuels when used as
substitutes for one of these fuel oils. Heating oil is typically
used in the operation of heating equipment, boilers, or furnaces.

"Hydraulic lift tank" means a tank holding hydraulic fluid
for a closed-loop mechanical system that uses compressed air or
hydraulic fluid to operate lifts, elevators, and other similar
devices.

"Liquid trap" means sumps, well cellars, and other traps
used in association with o0il and gas production, gathering, and
extraction operations (including gas production plants), for the
purpose of collecting oil, water, and other liquids. These liquid
traps may temporarily collect ligquids for subsequent disposition or
reinjection into a production or pipeline stream, or may collect
and separate liquids from a gas stream.

"Maintenance" means the normal operational upkeep to prevent
an underground storage tank system from releasing product.

"Motor fuel" means petroleum or a petroleum-based substance
that is motor gasoline, aviation gasoline, No. 1 or No. 2 diesel
fuel, or any grade of gasohol, and is . typically used in the
operation of a motor engine.

"New tank system" means a tank system that will be used to
contain an accumulation of regulated substances and for which
installation has commenced after December 22, 1988 (See also
"existing tank system").

"Noncommercial purposes" with respect to motor fuel means
not for resale.



"On the premises where stored" with respect to heating oil
means UST systems located on the same property where the stored
heating oil is used.

‘ "Operational life" refers to the period beginning when
installation of the tank system has commenced until the time the
tank system is properly closed under Part VII.

?Ope;ator" means any person in control of, or having
responsibility for, the daily operation of the UST system.

"Overfill release" is a release that occurs when a tank is
filled beyond its capacity, resulting in a discharge of the
regulated substance to the environment.

"Owner"® means:

1. In the case of a UST system in use on Novermber 8,
1984, or brought into use after that date, any person who owns a
use on November 8, 1984, or brought into use after that date, any
person who owns a UST system used for storage, use, or dispensing
of regulated substances; and

2. In the case of any UST system in use before November
8, 1984, but no longer in use on that date, any person who owned
such UST immediately before the discontinuation of its use.

"Person" means an individual, trust, firm, joint stock
company, corporation, including a government corporation,
partnership, association, any state or agency of it, municipality,
county, town, commission, political subdivision of a state, any
interstate body, consortium, joint venture, commercial entity, the
government of the United States or any unit or agency of it.

"Petroleum UST system" means an underground storage tank
system that contains petroleum or a mixture of petroleum with de
minimis quantities of other regulated substances. Such systems
include those containing motor fuels, jet fuels, distillate fuel
oils, residual fuel oils, lubricants, petroleum solvents, and used
oils.

"Pipe" or "piping" means a hollow cylinder or tubular
condult that is constructed of nonearthen materials.

"Pipeline facilities (including gathering lines)" are new
and existing pipe rights-of-way and any associated equipment,
facilities, or buildings.

"RCRA" means the federal Resource Conservation and Recovery
Act of 1976 as amended (42 USC §6901 et sedq.).



"Regulated substance" means an element, compound, mixture,
solution, or substance that, when released into the environment,
may present substantial danger to the public health or welfare, or
the environment. The term "regulated substance" includes:

' 1. Any substance defined in §101(14) of the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA) of
1980 (42 USC §9601 et seq.), but not any substance regulated as a
hazardous waste under subtitle C of the Resource Conservation and
Recovery Act (RCRA) of 1976 (42 USC §6901 et seq.); and

2. Petroleum, including crude oil or any fraction of it,
that is liquid at standard conditions of temperature and pressure
(60°F and 14.7 pounds per square inch absolute). . The term
"regulated substance" includes but is not limited to petroleum and
petroleum-based substances comprised of a complex blend of
hydrocarbons derived from crude oil through processes of
separation, conversion, upgrading, and finishing, such as motor
fuels; jet fuels, distillate fuel oils, residual fuel oils,
lubricants, petroleum solvents, and used oils.

"Release" means any spilling, leaking, emitting,
discharging, escaping, leaching or disposing from an UST into
groundwater, surface water or subsurface soils.

"Release detection" means determining whether a release of
a regulated substance has occurred from the UST system into the
environment or into the interstitial space between the UST system
and its secondary barrier or secondary containment around it.

"Repair" means to restore a tank or UST system component
that has caused a release of product from the UST system.

"Residential tank" is a tank located on property used
primarily for dwelling purposes.

"SARA" means the Superfund Amendments and Reauthorization
Act of 1986.

"Septic tank" is a water-tight covered receptacle designed
to receive or process, through liquid separation or biological
digestion, the sewage discharged from a building sewer. The
effluent from such receptacle is distributed for disposal through
the soil and settled solids and scum from the tank are pumped out
periodically and hauled to a treatment facility.

"Storm water or waste water collection system" means piping,
pumps, conduits, and any other equipment necessary to collect and
transport the flow of surface water run—off' resulting from
precipitation, or domestic, commercial, or industrial wastewater to
and from retention areas or any areas where treatment is designated

to occur. The collection of storm water and wastewater does not,

include treatment except where incidental to conveyance.

( e



"Surface impoundment" is a natural topographic depression,
man-made excavation, or diked area formed primarily of earthen
materials (although it may be lined with man-made materials) that
is not an injection well.

"Tank" 1is a stationary device designed to contain an
accumulation of regulated substances and constructed of nonearthen

materials (e.g., concrete, steel, plastic) that provide structural
support.

"Underground area" means an underground room, such as a
basement, cellar, shaft or wvault, providing enough space for
physical inspection of the exterior of the tank situated on or
above the surface of the floor.

"Underground release" means any belowground release.

"Underground storage tank" or "UST" means any one Or
combination of tanks (including underground pipes connected to it)
that is used to contain an accumulation of regulated substances,
and the volume of which {(including the volume of underground pipes
connected to it) is 10% or more beneath the surface of the ground.
This term does not include any:

1. Farm or residential tank of 1,100 gallons or less
capacity used for storing motor fuel for noncommercial purposes;

2. Tank used for storing heating oil for consumption on
the premises where stored, except for tanks having a capacity of
more than 5,000 gallons and used for storing heating oil;

3. Septic tank;

4. Pipeline facility (including gathering 1lines)
regulated under:

a. The Natural Gas Pipeline Safety Act of 1968 (49 USC
App. 1671, et seq.), or

b. The Hazardous Liquid Pipeline Safety Act of 1979 (49
USC App. 2001, et seq.);

c. Which is an intrastate pipeline facility regulateq
under state laws comparable to the provisions of the law referred
to in subdivisions 4 a or 4 b of this definition;

5. Surface impoundment, pit, pond, or lagoon;

6. Storm water or wastewater collection system;

7. Flow-through process tank;



8._Liquid trap or associated gathering lines directly (
related to oil or gas production and gathering operations; or

9. Storage tank situated in an underground area
(such as a basement, cellar, mineworking, drift, shaft, or tunnel)

%f the storage tank is situated upon or above the surface of the
oor.

The term "underground stcorage tank" or "UST" does not

inclgdg any pipes connected to any tank which is described in
subdivisions 1 through 9 of this definition. ‘

"Upgrade" means the addition or retrofit of some systems
such as cathodic protection, lining, or spill and overfill controls
to improve the ability of an underground storage tank system to
prevent the release of product.

"UST system" or "tank system” means an underground storage
tank, connected underground piping, underground ancillary
equipment, and containment system, if any.

"Wastewater treatment tank" means a tank that is designed to
receive and treat an influent wastewater through physical,
chemical, or bioclogical methods.

9 VAC 25-580-20. Applicability. (

A. The requirements of this chapter apply to all owners and
operators of a UST system as defined in 9 VAC 25-580-10 except as
otherwise provided in subsections B, C, and D of this section. Anw
UST system listed in subsection C of this section must meet th=
requirements of 9 VAC 25-580-30.

B. The following UST systems are excluded from the
requirements of this chapter:

1. Any UST system holding hazardous wastes listed or
identified under Subtitle C of the Solid Waste Disposal Act (33 USC
§1251 et seqg.), or a mixture of such hazardous waste and other
regulated substances;

2. Any wastewater treatment tank system that is part of a
wastewater treatment facility regulated under §402 or §307(b) of
the Clean Water Act;

3. Equipment or machinery that contains regulgted substances
for operational purposes such as hydraulic lift tanks and
electrical equipment tanks; ;Eé

4. Any UST system whose capacity is 110 gallons or less; 4

5. Any UST system that contains a de minimis concentration of
regulated substances; and
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' 6. Any emergency spill or overflow containment UST system that
1s expeditiously emptied after use.

C. Deferrals. Parts II, III, IV, V, and VII of this chapter
do not apply to any of the following types of UST systems:

1. Wastewater treatment tank systems;

2. Any UST systems containing radicactive material that are
regu%ated under the Atomic Energy Act of 1954 (42 USC 2011 et
seq.) ; '

3. Any UST system that is part of an emergency generator
system at nuclear power generation facilities regulated by the
Nuclear Regulatory Commission under 10 CFR 50, Appendix A;

4. Airport hydrant fuel distributién systems; and
5. UST systems with field-constructed tanks.

‘ D. Deferrals. Part IV does not apply to any UST system that
stores fuel solely for use by emergency power generators.

9 VAC 25-580-30. Interim prohibition for deferred UST systems.

No person may install a UST system listed in subsection C of
9 VAC 25-580-20 for the purpose of storing regulated substances
unless the UST system (whether of single-wall or double-wall
construction) :

1. Will prevent releases due to corrosion or structural
failure for the operational life of the UST system;

2. Is cathodically protected against corrosion, constructed of
noncorrodible material, steel clad with a noncorrodible material,
or designed in a manner to prevent the release or threatened
release of any stored substance; and

3. Is constructed or lined with material that is compatible
with the stored substance.

9 VAC 25-580-40. Permitting and inspection requirements for all UST
systems.

In all instances of installation, upgrade, repair and
closure where a UST system is constructed, enlarged, altered,
repaired or closed all UST systems must be permitted and inspected
in accordance with 9 VAC 25-580-50, 9 VAC 25-580-60, 9 VAC
25-580-110, 9 VAC 25-580-160, 9 VAC 25-580-170, 9 VAC 25-580-310
and 9 VAC 25-580-320.



PART II.

‘ UST Systems: Design, Construction, Installation, and
Notification.

S VAC 25-580-50. Performance standards for new UST systems.
9 VAC 25-580-60. Upgrading cof existing UST systems.
9 VAC 25-580-70. Notification requirements.

9 VAC 25-580-50. Performance standards for new UST systems.

. Owners and operators must obtain a permit, the required
inspections and a Certificate of Use issued in accordance with the
provisions of the Virginia Uniform Statewide Building Code. No UST
system shall be installed or placed into use without the owner and
operator having obtained the required permit, inspections and
Certificate of Use from the building official under the provisions
of the Virginia Uniform Statewide Building Code (§36-97 et seqg. of
the Code of Virginia).

In the case of state-owned facilities the Department of
General Services shall function as the building official in
accordance with §36-98.1 of the Code of Virginia.

In the case of federal facilities the building official must
be contacted. Owners and operators must obtain a permit, the
required inspections and a Certificate of Use must be issued in
accordance with the provisions of the Virginia Uniform Statewide
Building Code.

In order to prevent releases due to structural failure,
corrosion, or spills and overfills for as long as the UST system is
used to store regulated substances, all owners and operators of new
UST systems must meet the following requirements.

1. Tanks.

Each tank must be properly designed and constructed, and any
portion underground that routinely contains product must be
protected from corrosion, in accordance with a code of practice
developed by a nationally recognized association or independent
testing laboratory as specified below:

a. The tank is constructed of fiberglass-reinforced
plastic; .
NOTE: The following industry codes may be used to comply
with subdivision 1 a of this section: Underwriters Laboratories
Standard 1316, "Standard for Glass-Fiber-Reinforced Plastic
Underground Storage Tanks for Petroleum Products®; Underwriters
Laboratories of Canada CAN4-S615-M83, "Standard for Reinforced
Plastic Underground Tanks for Petroleum Products"; or American
Society of Testing and Materials Standard D4021-86, "Standard
Specification for Glass-Fiber-Reinforced Polyester Underground
Petroleum Storage Tanks."



b. The tank 1is constructed of steel and cathodically
protected in the following manner:

(1) The tank is coated with a suitable dielectric
material;

' (2) Field-installed cathodic protection systems are
designed by a corrosion expert;

) - (3) Impressed current systems are designed to allow
dete;m%ngtlon of current operating status as regquired in
subdivision 3 of 9 VAC 25-580-90; and

' . (4) Cathodic protection systems are operated and
maintained in accordance with 9 VAC 25-580-90;

NOTE: The following codes and standards may be used to
comply with subdivision 1 b of this section:

(a) Steel Tank Institute "Specification for STI-P3 System
of External Corrosion Protection of Underground Steel Storage
Tanks";

(b) Underwriters Laboratories Standard 1746, "Corrosion
Protection Systems for Underground Storage Tanks"; '

(c) Underwriters Laboratories of Canada CAN4-S603-M8S5,
"Standard for Steel Underground Tanks for Flammable and Combustible
Liquids," and CAN4-G03.1-M85, "Standard for Galvanic Corrosion
Protection Systems for Underground Tanks for Flammable and
Combustible Liquids," and CAN4-S631-M84, "Iscolating Bushings for
Steel Underground Tanks Protected with Coatings and Galvanic
Systems"; or

(d) National Association of Corrosion Engineers Standard
RP-02-85, "Control of External Corrosion on Metallic Buried,
Partially Buried, or Submerged Liquid Storage Systems," and
Underwriters Laboratories Standard 58 "Standard for Steel
Underground Tanks for Flammable and Combustible Ligquids."

c. The tank is constructed of. a steel-fiberglass
reinforced-plastic composite; or :

NOTE: The following industry codes may be used to comply
with subdivision 1 ¢ of this section: Underwriters Laboratories
Standard 1746, "Corrosion Protection Systems for Underground
Storage Tanks," or the Association for Composite Tanks ACT-100,
vSpecification for the Fabrication of FRP Clad Underground Storage
Tanks."

d. The tank construction and corrosion protection are
determined by the board to be designed to prevent the‘release or
threatened release of any stored regulated substance in a manner



that is no less protective of human health and the environment than
subdivisions 1 a through ¢ of this section.

2. Piping. The piping that routinely contains regulated
substances (e.g., £ill pipes, product lines) and is in contact with
the ground must be properly designed, constructed, and protected
from corrosion in accordance with a code of practice developed by
a nationally recognized association or independent testing
laboratory as specified below:

a. The piping is constructed of fiberglass-reinforced
plastic.

NOTE: The following codes and standards may be used to
comply with subdivision 2 b of this section:

(1) Underwriters Laboracories Subject 971, "UL Listed
Non-Metal Pipe";

(2) Underwriters Laboratories Standard 567, “Pipe
Connectors for Flammable and Combustible and LP Gas";

(3) Underwriters Laboratories of Canada Guide ULC-107,
"Glass Fiber Reinforced Plastic Pipe and Fittings for Flammable
Liquids"; and

(4) Underwriters Laboratories of Canada Standard CAN
4-S633-M81, "Flexible Underground Hose Connectors."

t‘ng\The piping is constructed of steel and cathodically
protected in the following manner:

(1) The piping is coated with a suitable dielectric
material;

(2) Field-installed cathodic protection systems are
designed by a corrosion expert;

(3) Impressed current systems are designed to allow
determination of current operating status as required in subsection
C of 9 VAC 25-580-90; and

(4) Cathodic protection systems are operated and
maintained in accordance with 9 VAC 25-580-90; or

NOTE: The following codes and standards may be used to
comply with subdivision 2 b of this section:

. (a) National Fire Protection Association Standard 30,
"Flammable and Combustible Liquids Code";

(b) American Petroleum Institute Publication 1615,
"Installation of Underground Petroleum Storage Systems";

(
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. (c) American Petroleum Institute Publication 1632,
"Cathodic Protection of Underground Petroleum Storage Tanks and
Piping Systems"; and

(d) National Association of Corrosion Engineers Standard
RQ-?l—SS, "Controcl of External Corrosion on Submerged Metallic
Piping Systems.”

¢. The piping construction and corrosion protection are
determined by the board to be designed to prevent the release or
threatened release of any stored regulated substance in a manner
that is no less protective of human health and the environment
than the requirements in subdivisions 2 a through b of this
section.

3. Spill and overfill prevention equipment.

a. Except as provided in subdivision 3 b of this section,
to prevent spilling and overfilling associated with product
transfer to the UST system, owners and operators must use the
following spill and overfill prevention equipment:

(1) Spill prevention equipment that will prevent
release of product to the environment when the transfer hose is
detached from the fill pipe (for example, a spill catchment basin);
and

(2) Overfill prevention equipment that will:

(a) Automatically shut off flow into the tank when the
tank is no more than 95% full; or

(b) Alert the transfer operator when the tank is no more
than 90% full by restricting the flow into the tank or triggering
a high-level alarm.

b. Owners and operators are not required to use the spill
and overfill prevention equipment specified in subdivision 3 a of
this section if:

(1) Alternative equipment is used that is determined by
the board to be no less protective of human health and the
environment than the equipment specified in subdivision 3 a (1) or
(2) of this section; or

(2) The UST system is filled by transfers of no more
than 25 gallons at one time.

4. Installation. All tanks and piping must be properly
installed in accordance with a code of practice developed by a
nationally recognized association or independent testing laboratory
in accordance with the manufacturer’s instructions.



NOTE: Tank and piping system installation practices and
procedures described in the following codes may be used to comply
with the requirements of subsection 4 of this section:

a. American Petroleum Instituté Publication 1615,
"Installation of Underground Petroleum Storage System";

b. Petroleum Equipment Institute Publication RP100,
"Recommended Practices for Installation of Underground Liquid
Storage Systems"; or

c. American National Standards Institute Standard B31.3,
"Petroleum Refinery Piping," and American Naticnal Standards

Institute  -Standard B31.4 "Liquid Petroleum Transportation Piping
System."

NOTE: These industry codes require that prior to bringing
the system into use the following tests be performed: {i) tank
tightness test (air); (ii) pipe tightness. test (air or
hydrostatic); and (iii) precision system test in accordance with
NFPA 329 (detection of .05 gal/hr leak rate).

5. Certification of installation. All owners and operators
must ensure that one or more of opticns a through d of the
following methods of certification, testing, or inspection is
performed, and a Certificate of Use has been issued in accordance
with the provisions of the Virginia Uniform Statewide Building Code
to demonstrate compliance with subsection 4 of this section. A
certification of compliance on the UST Notification form must be
submitted to the board in accordance with 9 VAC 25-580-70.

a. The installer has been certified by the tank and
piping manufacturers;

b. The installation has been inspected and certified by
a registered professional engineer with education and experience in
UST system installation;

c. All work listed in the manufacturer’s installation
checklists has been completed;

d. The owner and operator have complied with another
method for ensuring compliance with subsection 4 of this section
that is determined by the board to be no less protective of human
health and the environment.

F. Release detection. Release detection shall be provided in
accordance with Part IV of this chapter.



9 VAC 25-580-60. Upgrading of existing UST systems.

‘ Owners and operators must obtain a permit and the required
inspections in accordance with the provisions of the Virginia

Uniform Statewide Building Code (§36.97 et seqg. of the Code of
Virginia) .

A permit from the building official must be obtained prior
to upgrading any UST system. No upgraded UST system shall be
placed into use unless and until the system is inspected in
accordance with the provisions of the Virginia Uniform Statewide
Building Code (§36.97 et seq. of the Code of Virginia).

In the case of state facilities the Department of General
Services shall function as the building official in accordance with
§36-98.1 of the Code of Virginia.

In the case of federal facilities the buildingt official
must be contacted. Owners and operators must obtain a permit and
the required inspections in accordance with the provisions of the
Virginia Uniform Statewide Building Code (§36.97 et seqg. of the
Code of Virginia).

1. Alternatives allowed. Not later than December 22, 1998,
all existing UST systems must comply with one of the following
requirements:

a. New UST system performance standards under 9 VAC
25-580-50;

b. The upgrading requirements in subsections 2 through 35
of this section; or

c. Closure requirements under Part VII of this chapter,
including applicable requirements for corrective action under Part
vI.

2. Tank upgrading requirements. Steel tanks must be
upgraded to meet one of the following requirements in accordance
with a code of practice developed by a nationally recognized
association or independent testing laboratory:

a. Interior lining. A tank may be upgraded by internal
lining if:

(1) The lining is installed in accordance with the
requirements of 9 VAC 25-580-110, and

(2) Within 10 years after lining, and every five years
thereafter, the lined tank is internally inspected and found to be
structurally sound with the lining still performing in accordance
with original design specifications.



. -b. Cathodic protection. A tank may be upgraded by f{
cathodic protection if the cathodic protection system meets the
requirements of 9 VAC 25-580-50 1 b (2}, (3), and (4) and the

integrity of the tank 1is ensured using one of the followin
methods:

(1) The tank is internally inspected and assessed to
ensure that the tank is structurally sound and free of corrosion
holes prior to installing the cathodic protection system; or

‘ {2) The tank has been installed for less than 10 years
and is monitored monthly for releases 1in accordance with
subsections 4 through 8 of 9 VAC 25-580-160; or

(3) The tank has been installed for less than 10 years
and is assessed for corrosion holes by conducting two tightness
tests that meet the requirements of subsection C of 9 VAC
25-580-160. The first tightness test must be conducted prior to
installing the cathodic protection system. The second tightness
test must be conducted between three and six months following the
first operation of the cathodic protection system; or

(4) The tank is assessed for corrosion holes by a
method that is determined by the board to prevent releases in a
manner that is no less protective of human health and the
environment than subdivisions 2 b (1) through (3) of this section.

c. Internal lining combined with cathodic protection. A
tank may be upgraded by both internal 1lining and cathodic
protection if: ~

(1) The lining is installed in accordance with the
requirements of 9 VAC 25-580-110; and

(2) The <cathodic protection system meets the
requirements of subdivisions 1 b (2), (3), and (4) of 35 VAC
25-580-50.

NOTE: The following codes and standards may be used to
comply with this section:

(a) American Petroleum Institute Publicatipn 1631,
"Recommended Practice for the Interior Lining of Existing Steel
Underground Storage Tanks";

(b) National Leak Prevention Association Standard 631,
"Spill Prevention, Minimum 10 Year Life Extensiog qf Existing Stegl
Underground Tanks by Lining Without the Addition of Cathodic
Protection®;

(¢) National Association of Corrosion Engineers Standard
RP-02-85, "Control of External Corrosion on Metallic Burled,g
Partially Buried, or Submerged Liquid Storage Systems"; and



' (d) American Petroleum Institute Publication 1632,
“§a§hod1c Protection of Underground Petroleum Storage Tanks and
Piping Systems."

3. Piping upgrading requirements. Metal piping that
routinely contains regulated substances and is in contact with the
groun@ must be cathodically protected in accordance with a code of
practice developed by a nationally recognized association or
independent testing laboratory and must meet the requirements of
subdivisions 2 b (2), (3) and (4) of 9 VAC 25-580-50.

. NOTE: The codes and standards listed in the note following
subdivision 2 b of 9 VAC 25-580-50 may be used to comply with this
requirement. :

4. Spill and overfill prevention equipment. To prevent
spilling and overfilling associated with product transfer to the
UST system, all existing UST systems must comply with new UST
system spill and overfill prevention equipment requirements
specified in subsection 3 of 9 VAC 25-580-50.

E. Release detection. Release detection shall be provided
in accordance with Part IV of this chapter.

9 VAC 25-580-70. Notification requirements.

A. Any owner who brings an underground storage tank system
into use after May 8, 1986, must within 30 days of bringing such
tank into use, submit, in the form prescribed in APPENDIX I of this
chapter, a notice of existence of such tank system to the board.
Any change in ownership, tank status (e.g., temporarily/permanencly
closed out), tank/piping systems (e.g., upgrades such as additicn
of corrosion protection, internal 1lining, release detection),
substance stored (e.g., change from petroleum to hazardous
substance) requires the UST owner to submit an amended notification
form within 30 days after such change/upgrade occurs or is brought
into use. Owners may provide notice for several tanks using one
notification form, but owners with tanks located at more than one
place of operation must file a separate notification form for each
separate place of operation.

B. Under Virginia UST notification requirements effective July
1, 1987, owners of property who have actual knowledge of
underground storage tanks on such property that were taken out of
service before January 1, 1974, yet still in the ground, must
notify the board on the notification form.

NOTE: Under the federal UST Notification Program, owners
and operators of UST systems that were in the ground on or after
May 8, 1986, unless taken out of operation on or before January 1,
1974, were required to notify the board in accordance with the



Hazardous and Solid Waste Amendments of 1984, P.L. 98-616 (42 USC
§9603) on a form published by EPA on November 8, 1985, (50 FR
46602) unless notice was given pursuant to §103(c) of CERCLA.
Owners and operators who have not complied with the notification

requi;emen;s may use portions I through VI of the notification form
contained in APPENDIX I of this chapter.

C. Notices required to be submitted under subsection A of this
section must provide all of the information in Sections I through
VI of the prescribed form (APPENDIX I) for each tank for which
notice must be given. Notices for tanks installed after December
22, 1988, must also provide all of the information in Section VII
of the prescribed form (APPENDIX I) for each tank for which notice
must be given.

D. All owners and operators of new UST systems must certify in
the notification form compliance with the following requirements:

1. Installation of tanks and piping under subsection 5 of 3
VAC 25-580-50;

2. Cathodic protection of steel tanks and piping under
subsections 1 and 2 of 9 VAC 25-580-50;

3. Financial responsibility under financial responsibility

regulations promulgated by the board.

4. Release detection under 9 VAC 25-580-140 and 9 VAC
25-580-~-150.

E. All owners and operators of new UST systems must ensure
that the installer certifies in the notification form that the
methods used to install the tanks and piping comply with the
requirements in subsection 4 of 9 VAC 25-580-50.

F. Beginning October 24, 1988, any person who sells a tank
intended to be used as an underground storage tank must notify the
purchaser of such tank of the owner’s notification obligations
under subsection A of this section. The statement provided in
APPENDIX II of this chapter may be used to comply with this
requirement.

PART III.

General Operating Requirements.

9 VAC 25-580-80. Spill and overfill control.

9 VAC 25-580-90. Operation and maintenance of corrosion
’ protection.

9 VAC 25-580-100. Compatibility.

9 VAC 25-580-110. Repairs allowed.

9 VAC 25-580-120. Reporting and recordkeeping.

{



9 VAC 25-580-80. Spill and overfill control.

___A. Owners and operators must ensure that releases due to
spilling or overfilling do not occur. The owner and operator must
ensure that the volume available in the tank is greater than the
volume of product to be transferred to the tank before the transfer
is made and that the transfer operation is monitored constantly to
prevent overfilling and spilling.

NOTE: The transfer procedures described in National Fire
Protection Association Publication 385 may be used to comply with
subsection A of this section. Further guidance on spill and
overfill prevention appears in American Petroleum Institute
Publication 1621, "Recommended Practice for Bulk Liquid Stock
Control at Retail Outlets,"” and National Fire Protection
Association Standard 30, "Flammable and Combustible Liquids Code."

B. The owner and operator must report, investigate, and clean
up any spills and overfills in accordance with 9 VAC 25-580-220.

9 VAC 25-580-90. Operation and maintenance of corrosion protection.

All owners and operators of steel UST systems with corrosion
protection must comply with the following requirements to ensure
that releases due to corrosion are prevented for as long as the UST
system is used to store regulated substances:

1. All corrosion protection systems must be operated and
maintained to continuously provide corrosion protection to the
metal components of that portion of the tank and piping that
routinely contain regulated substances and are in contact with the
ground.

2. All UST systems equipped with cathodic protection systems
must be inspected for proper operation by a qualified cathodic
protection tester in accordance with the following requirements:

a. Frequency. All cathodic protection systems must be
tested within six months of installation and at least every three
years after that; and

b. Inspection criteria. The criteria that are used to
determine that cathodic protection is adequate as required by this
section must be in accordance with a code of practice developed by
a nationally recognized association.

NOTE: National Association of Corrosion Engineers
Standard RP-02-85, "Control of External Corrosion on Metallic
Buried, Partially Buried, or Submerged Liquid Storage Systems, " may
be used to comply with subdivision 2 b of this section.



3. UST systems with impressed current cathodic protection
systems must also be inspected every 60 days to ensure the
equipment is running properly. These systems only provide the
necessary corrosion protection when in continuous operation. Such

equipment shall be installed so that it cannot be inadvertently
shut off; and

4. For UST systems using cathodic protection, records of the
operation of the cathodic protection must be maintained (in
accordance with 9 VAC 25-580-120) to demonstrate compliance with
the performance standards in this section. These records must
provide the following:

. a. The results of the last three inspections required in
subdivision 3 of this section; and

b. The results of testing from the last two inspectiocns
required in subdivision 2 of this section.

9 VAC 25-580-100. Compatibility.

Owners and operators must use a UST system made of or lined
with materials that are compatible with the substance stored in the
UST system.

NOTE: Owners and operators storing alcohol blends may use
the following codes to comply with the requirements of this
section:

1. American Petroleum Institute Publication 1626, "Storing and
Handling Ethanol and Gasoline-Ethanol Blends at Distribution
Terminals and Service Stations"; and

2. American Petroleum Institute Publication 1627, "Storage and
Handling of Gasoline-Methanol/Cosolvent Blends at Distribution
Terminals and Service Stations.”

9 VAC 25-580-110. Repairs allowed.

Owners and operators must obtain a permit and the required
inspections in accordance with the provisions of the Virginia
Uniform Statewide Building Code (§36-97 et seq. of the Code of
Virginia).

A permit from the building official must be obtained prior
to repairing any UST system. No repaired UST system shall k=
placed into use unless and until the system is inspected 1i-
accordance with the provisions of the Virginia Uniform Statewide
Building Code (§36-97 et seq. of the Code of Virginia).

(



~ In the case qf state facilities the Department of General
Services shall function as the building official in accordance with
§36-98.1 of the Code of Virginia.

In the case of federal facilities the building official
must be contacted. Owners and operators must obtain a permit and
tbe required inspections in accordance with the provisions of the
Virginia Uniform Statewide Building Code (§36-97 et seq. of the
Code of Virginia).

' Owners and operators of UST systems must ensure that repairs
will prevent releases due to structural failure or corrosion as
long as the UST system is used to store regulated substances. The
repailrs must meet the following requirements:

1. Repairs to UST systems must be properly conducted in
accordance with a code of practice developed by a natidnally
recognized association or an independent testing laboratory.

NOTE: The following codes and standards may be used to
comply with subdivision 1 of this section: National Fire
Protection Association Standard 30, "Flammable and Combustible
Ligquids Code"; American Petroleum Institute Publication 2200,
"Repairing Crude 0©0il, Ligquefied Petroleum Gas, and Product

Pipelines"; American Petroleum Institute Publication 1631,
"Recommended Practice for the Interior Lining of Existing Steel -
Underground Storage Tanks"; and National Leak Prevention

Association Standard 631, "Spill Prevention, Minimum 10 Year Life
Extension of Existing Steel Underground Tanks by Lining Without the
Addition of Cathodic Protection."

2. Repairs to fiberglass-reinforced plastic tanks may be made
by the manufacturer’s authorized representatives or in accordance
with a code of practice developed by a nationally recognized
association or an independent testing laboratory.

3. Metal pipe sections and fittings that have released product
as a result of corrosion or other damage must be replaced.
Fiberglass pipes and fittings may be repaired in accordance with
the manufacturer’s specifications.

4. Repaired tanks and piping must be. tightness tested in
accordance with subsection 3 of 9 VAC 25-580-160 and subdivision 2
of 9 VAC 25-580-170 within 30 days following the date of the
completion of the repair except as provided in subdivisions 4 a
through ¢ of this section:

a. The repaired tank is internally insPec;ed in
accordance with a code of practice developed by a nationally
recognized association or an independent testing laboratory;

b. The repaired portion of the UST system is mpn;torgd
monthly for releases in accordance with a method specified in
subsections 4 through 8 of 9 VAC 25-580-160; or



c. Another test method is used that is determined by the

board to be no less protective of human health and the environment
than those listed above.

5. Within six months following the repair of any cathodically
Qrotected UST system, the cathodic protection system must be tested
in accordance with subsections 2 and 3 of 9 VAC 25-580-90 to ensure
that it is operating properly.

6. UgT system owners and operators must maintain records of
each repair for the remaining operating life of the UST system that
demonstrate compliance with the requirements of this section.

9 VAC 25-580-120. Reporting and recordkeeping.

Owners and operators of UST systems must cooperate fully
with inspections, monitoring and testing conducted by the board, as
well as requests for document submission, testing, and monitoring
by the owner or operator pursuant to §9005 of Subtitle I of the
Resource Conservation and Recovery Act, as amended.

1. Reporting. Owners and operators must submit the following
information to the board:

a. Notification for all UST systems (9 VAC 25-580-70),
which includes certification of installation for new UST systems (9
VAC 25-580-50 5),

b. Reports of all releases including suspected releases
(9 VAC 25-580-190), spills and overfills (9 VAC 25-580-220),
and confirmed releases (9 VAC 25-580-240);

c. Corrective actions planned or taken including initial
_abatement measures (9 VAC 25-580-250), site characterization (9 VAC
25-580-260), free product removal (9 VAC 25-580-270), and
corrective action plan (9 VAC 25-580-280); and

d. An amended notification form must be submitted within
30 days after permanent closure or change-in-service (9 VAC
25-580-320).

2. Recordkeeping. Owners and operators must maintain the
following information:

a. Documentation of operation of corrosion protection
equipment (9 VAC 25-580-90);

b. Documentation of UST system repairs (9 VAC
25-580-110) ;

c. Recent compliance with release detection requirements

(9 VAC 25-580-180); and



d. Results of the site investigation conducted at
Permanent closure (9 VAC 25-580-350).

3. Availability and maintenance of records. Owners and
operators must keep the records required either:

' . a. At the UST site and immediately available for
inspection by the board; or

. b. At a readily available alternative site and be
provided for inspection to the board upon request.

In the case of permanent closure records required under
9 VAC 25-580-350, owners and operators are also provided with the
additional alternative of mailing closure records to the board if
tgey cannot be kept at the site or an alternative site as indicated
above. :

PART 1IV.
Release Detection,
9 VAC 25-580-130. General requirements for all petroleum and

‘ hazardous substance UST systems.
9 VAC 25-580-140. Requirements for petroleum UST systems.

9 VAC 25-580-150. Requirements for hazardous substance UST
. systems.

9 VAC 25-580-160. Methods of release detection for tanks.

9 VAC 25-580-170. Methods of release detection for piping.

9 VAC 25-580-180. Release detection record keeping.

9 VAC 25-580-130. General requirements for all petroleum and
hazardous substance UST systems.

A. Owners and operators of new and existing UST systems must
provide a method, or combination of methods, of release detection
that:

1. Can detect a release from any portion of the tank and the
connected underground piping that routinely contains product;

2. Is installed, calibrated, operated, and maintained in
accordance with the manufacturer’s instructions, including routine
maintenance and service checks for operability or running
condition; and

3. Meets the performance requirements in 9 VAC 25-580-160 or



9 VAC 25-580-170, with any performance claims and their manner of
determination described in writing by the equipment manufacturer
or installer. In addition, methods used after December 22, 1990
except for methods permanently installed prior to that date, must
be capable of detecting the leak rate or quantity specified for
that method in subsections 2, 3 and 4 of 9 VAC 25-580-160 or
subdivisions 1 and 2 of 9 VAC 25-580-170 with a probability of
detection of 0.95 and a probability of false alarm of 0.05.

B. When a release detection method operated in accordance with
;he performance standards in 9 VAC 25-580-160 or 9 VAC 25-580-170
indicates a release may have occurred, owners and operators must
notify the board in accordance with Part V of this chapter.

C. Owners and operators of all UST systems must comply with
the release detection requirements of this part by December 22 of
the year listed in the following table:

SCHEDULE FOR PHASE-IN OF RELEASE DETECTION
Year when release detection
Year system is required (by December 22
was installed of the year indicated)

1989 1930 1991 1992 1983
Refore 1965 or

date unknown RD* P

1965-1969 P/RD

1970-1974 P RD

1875-1979 P RD
1980-1988 P RD

New tanks (after December 22, 1988) immediately upon
installation.

P = Must begin release detection for all pressurized piping
in accordance with subdivision 2 a of 9 VAC 25-580-140.

RD = Must begin release detection for tanks and suction
piping in accordance with subsection 1 and subdivision 2 b of 9 VAC
25-580-140, and 9 VAC 25-580-150. ,

* = Heating oil tanks greater than 5,000 gallons capacity
installed before 1965 or date unknown are allowed until December
22, 1990, to comply with this requirement.

D. Any existing UST system that cannot apply a method of
release detection that complies with the requirements of this part
must complete the closure procedures in Part VII by the date on
which release detection is required for that UST system under
subsection C of this section.

(



9 VAC 25-580-140. Requirements for petroleum UST systems.

Owners and operators of petroleum UST systems must provide
release detection for tanks and piping as follows:

1. Tanks. Tanks must be monitored at least every 30 days for
releases using one of the methods listed in subsections 4 through
8 of 9 VAC 25-580-160 except that:

a. UST systems that meet the performance standards in
subsections 1 through 5 of 9 VAC 25-580-50 or subsections 1 through
4 of 9 VAC 25-580-60 may use both monthly inventory control
requirements in subsection 1 or 2 of 9 VAC 25-580-160, and tank
tightness testing (conducted in accordance with subsection 3 of 9
VAC 25-580-160 at least every five years until December 22, 1998,
or until 10 years after the tank is installed or upgraded
under subsection 2 of 9 VAC 25-580-60, whichever is later;

b. UST systems that do not meet the performance standards
in 9 VAC 25-580-50 or 9 VAC 25-580-60 may use monthly inventory
controls (conducted in accordance with subsection 1 or 2 of 9 VAC
25- 580-160) and annual tank tightness testing (conducted in
accordance with subsection 3 of 9 VAC 25-580-160) until December
22, 1998, when the tank must be upgraded under 9 VAC 25-580-60 or
permanently closed under 9 VAC 25-580-320; and

c. Tanks with capacity of 550 gallons or less may use
weekly tank gauging (conducted in accordance with subsection 2 of
9 VAC 25-580-160).

2. Piping. Underground piping that routinely contains
regqulated substances must be monitored for releases in a manner
that meets one of the following requirements:

a. Pressurized piping. Underground piping that conveys
regqulated substances under pressure must:

(1) Be equipped with an automatic line leak detector
conducted in accordance with subdivision 1 of 9 VAC 25-580-170; and

(2) Have an annual line tightness test conducted in
accordance with subdivision 2-of .9 VAC 25-580-170 or have monthly
monitoring conducted in accordance with subdivision 3 of 9 VAC
25-580-170.

b. Suction piping. Underground piping that conveys
regulated substances under suction must either have a line
tightness test conducted at least every three years and 1in
accordance with subdivision 2 of 9 VAC 25-580-170, or use a monthly
monitoring method conducted in accordance with subdivision 3 of S
VAC 25-580-170. No release detection is required for suction
piping that is designed and constructed to meet the following
standards:



. (1) The below-grade piping operates at less than
atmospheric pressure;

(2) The below-grade piping is sloped so that the
contents of the pipe will drain back into the storage tank if the
suction is released;

14 (3) Only one check valve is included in each suction
ine;

(4) The check valve is located directly below and as
close as practical to the suction pump; and

o (5) A method is provided that allows compliance with
subdivisions 2 b (2) through (4) of this section to be readily
determined. )

9 VAC 25-580-150. Requirements for hazardous substance UST systems.

Owners and operators of hazardous substance UST systems must
provide release detection that meets the following requirements:

1. Release detection at existing UST systems must meet the
requirements for petroleum UST systems in 9 VAC 25-580-140. By
December 22, 1998, all existing hazardous substance UST systems
must meet the release detection requirements for new systems in
subdivision 2 of this section.

2. Release detection at new hazardous substance UST systems
must meet the following requirements:

a. Secondary containment systems must be designed,
constructed and installed to:

(1) Contain regulated substances released from the tank
system until they are detected and removed;

(2) Prevent the release of regulated substances to the
environment at any time during the operational life of the UST
system; and

(3) Be checked for evidernice of a release at least every
30 days.

NOTE: The provisions of 40 CFR 265.193, Containment
and Detection of Releases, may be used to comply with these
requirements.

b. Double-walled tanks must be designed, constructed, and
installed to:

(1) Contain a release from any portion of the inner

tank within the outer wall; and

(



(2) Detect the failure of the inner wall.

¢. External liners (including vaults) must be designed,
constructed, and installed to:

S (1) Contain 100% of the capacity of the largest tank
within its boundary;

(2) Prevent the interference of precipitation or
ground-water intrusion with the ability to contain or detect a
release of regulated substances; and

‘ (3) Surround the tank completely (i.e., it is capable
of preventing lateral as well as vertical migration of regulated
substances) .

d. Underground piping must be equipped with secondary
containment that satisfies the requirements of subdivision 2 a of
this section (e.g., trench liners, jacketing of double-walled
pipe). In addition, underground piping that conveys regulated
under pressure must be equipped with an automatic line leak
detector in accordance with subdivision 1 of 9 VAC 25-580-170.

e. Other methods of release detection may be used if
owners and operators:

(1) Demonstrate to the board that an alternate method
can detect a release of the stored substance as effectively as any
of the methods allowed in subsections 2 through 8 of 9 VAC
25-580-160 can detect a release of petroleum;

(2) Provide information to the board on effective
corrective action technologies, health risks, and chemical and
physical properties of the stored substance, and the
characteristics of the UST site; and

(3) Obtain approval from the board to use the alternate

" release detection method before the installation and operation

of the new UST system.

9 VAC 25-580-160. Methods of release detection for tanks.

Owners and operators must obtain a permit and the required
inspections in accordance with % VAC 25-580-50 or 9 VAC 25-580-60
for the methods of release detection contained in subsections 4
through 8 of 9 VAC 25-580-160.

Each method of release detection for tanks used to meet the
requirements of 9 VAC 25-580-140 must be conducted in accordance
with the following and be designed to detect releases at the
earliest possible time for the specific method chosen:



1. Inventory control. Product inventory control (or another
test of equivalent performance) must be conducted monthly to detect

a release of at least 1.0% of flow-through plus 130 gallons on a
monthly basis in the following manner:

. ~a. Inventory volume measurements for regulated substance
inputs, withdrawals, and the amount still remaining in the tank are
recorded each operating day;

b. The equipment used is capable of measuring the level

of product over the full range of the tank’s height to the nearest
one-eighth of an inch;

' c. The regulated substance inputs are reconciled with
delivery receipts by measurement of the tank inventory volume
before and after delivery;

d. Deliveries are made through a drop tube that éxtends
to within one foot of the tank bottom;

e. Product dispensing is metered and recorded according
to regulations of the Bureau of Weights and Measures of the
Virginia Department of Agriculture and Consumer Services for meter
calibration within their jurisdiction; for all other product

dispensing meter calibration, an accuracy of six cubic inches for-

every five gallons of product withdrawn is required; and

f. The measurement of any water level in the bottom of
the tank is made to the nearest one-eighth of an inch at least once
a month.

NOTE: Practices described in the American Petroleum
Institute Publication 1621, "Recommended Practice for Bulk Ligquid
Stock Control at Retail Qutlets, " may be used, where applicable, as
guidance in meeting the requirements of this subsection.

2. Manual tank gauging. Manual tank gauging must meet the
following requirements:

a. Tank liquid level measurements are taken at the
beginning and ending of a period of at least 36 hours during
which no liquid is added to or removed from the tank;

b. Level measurements are based on an average of two
consecutive stick readings at both the beginning and ending of the
period;

c. The equipment used is capable of measuring the level
of product over the full range of the tank’s height to the nearest
1/8 of an inch;

d. A leak is suspected and subject to the_requirements of
Part V if the variation between beginning and ending measurements

exceeds the weekly or monthly standards in the following table:

|
|
|



Monthly

Weekly standard
Nominal standard (average of
tank capacity (one test) four tests)
550 gallons or less 10 gallons 5 gallons
551~-1,000 gallons 13 gallons 7 gallons

1,001-2,000 gallons 26 gallons 13 gallons

e. Only tanks of 550 gallons or less nominal capacity may
use this as the sole method of release detection. Tanks of 551 to
2,000 gallons may use the method in place of manual inventory
control in subsection 1 of 9 VAC 25-580-160. Tanks of greater than
2,000 gallons nominal capacity may not use this method to meet the
requirements of this part.

3. Tank tightness testing. Tank tightness testing (or another
test of equivalent performance) must be capable of detecting a 0.1
gallon per hour leak rate from any portion of the tank that
routinely contains product while accounting for the effects of
thermal expansion or contraction of the product, vapor pockets,
tank deformation, evaporation or condensation, and the location of
the water table.

4. Automatic tank gauging. Equipment for automatic tank
gauging that tests for the loss of product and conducts inventory
control must meet the following requirements:

a. The automatic product level monitor test can detect a
0.2 gallon per hour leak rate from any portion of the tank that
routinely contains product; and

b. Inventory control (or another test of equivalent
performance) is conducted in accordance with the requirements of
subsection 1 of 9 VAC 25-580-160.

5. Vapor monitoring. Testing or monitoring for vapors within
the soil gas of the excavation zone must meet the following
requirements:

a. The materials used as backfill are sufficiently porous
(e.g., gravel, sand, crushed rock) to readily allow diffusion of
vapors from releases into the excavation area;

b. The stored regulated substance, or a tracer compound
placed in the tank system, is sufficiently volatile (e.g.,
gasoline) to result in a vapor level that is detectable by the
monitoring devices located in the excavation zone in the event of
a release from the tank;

c. The measurement of vapors by the monitoring device ;s
not rendered inoperative by the groundwater, rainfall, or soil
moisture or other known interferences so that a release could go
undetected for more than 30 days;



. d. The 1level of background contamination in the (
excavation zone will not interfere with the method used to detect
releases from the tank;

. e The.vapor monitors are designed and operated to detect
any significant increase in concentration above background of the
regulated substance stored in the tank system, a component or

components of that substance, or a tracer compound placed in the
tank system; ' ‘

£. In Fhe UST excavation zone, the site is assessed
to ensure compliance with the requirements in subdivisions 5 a
through 4@ of this section and to establish the number and

positioning of monitoring wells that will detect releases within

the excavation zone from any portion of the tank that routinely
contains product; and

g. Monitoring wells are clearly marked and secured to
avoid unauthorized access and tampering.

6. Groundwater monitoring. Testing or monitoring for liquids
on the groundwater must meet the following requirements:

a. The regulated substance stored is not readily miscible
in water and has a specific gravity of less than one; )

b. Groundwater is never more than 20 feet from the ground
surface and the hydraulic conductivity of the soils between the UST
system and the monitoring wells or devices is not less than 0.01
cm/sec (e.g., the soil should consist of gravels, coarse to medium
sands, coarse silts or other permeable materials);

c. The slotted portion of the monitoring well casing must
be designed to prevent migration of natural soils or filter pack
into the well and to allow entry of regulated substance on the
water table into the well under both high and low groundwater
conditions;

d. Monitoring wells shall be sealed from the ground
surface to the top of the filter pack;

e. Monitoring wells or devices intercept the excavation
zone or are as close to it as is technically feasible;

£. The continuous monitoring devices or manual methods
used can detect the presence of at least 1/8 of an inch of free
product on top of the ground water in the monitoring wells;

g. Within and immediately below the UST system exgavation
zone, the site is assessed to -ensure compliance with the
requirements in subdivisions 6 a through e of this section anq to
establish the number and positioning of monitoring wells or devices



that will detect releases from any portion of the tank that
routinely contains product; and

_ h. Monitoring wells are clearly marked and secured to
avoid unauthorized access and tampering.

7. Interstitial monitoring. Interstitial monitoring between
the UST system and a secondary barrier immediately around or
beneath it may be used, but only if the system is designed,
constructed and installed to detect a leak from any portion of the

tank that routinely contains product and also meets one of the
following requirements:

A a. For double-walled UST systems, the sampling or testing
method can detect a release through the inner wall in any portion
of the tank that routinely contains product;

NOTE: The provisions outlined in the Steel Tank
Institute’s "Standard for Dual Wall Underground Storage Tanks" may
be used as guidance for aspects of the design and construction of
underground steel double-walled tanks.

b. For UST systems with a secondary barrier within the
excavation zone, the sampling or testing method used can detect a
release between the UST system and the secondary barrier;

(1) The secondary barrier around or beneath the UST
system consists of artificially constructed material that is
sufficiently thick and impermeable (at least 10&suprfdsh;6 cm/sec
for the regulated substance stored) to direct a release to the
monitoring point and permit its detection;

(2) The barrier is compatible with the regulated
substance stored so that a release from the UST system will not
cause a deterioration of the barrier allowing a release to pass
through undetected;

(3) For cathodically protected tanks, the secondary
barrier must be installed so that it does not interfere with the
proper operation of the cathodic protection system;

(4) The groundwater, soil moistuyre, or rainfall will
not render the testing or sampling method used inoperative so that
a release could go undetected for more than 30 days;

(5) The site is assessed to ensure that the secondary
barrier is always above the groundwater and not in a 25-year flood
plain, unless the barrier and monitoring designs are for use under
such conditions; and,

(6) Monitoring wells are clearly marked and secured to
avoid unauthorized access and tampering.



¢. For tanks with an internally fitted liner, an
automated device can detect a release between the inner wall of the

tank and the liner, and the liner is compatible with the substance
stored.

8. Other methods. Any other type of release detection method,
or combination of methods, can be used if:

a. It can detect a 0.2 gallon per hour leak rate or a
release of 150 gallons within a month with a probability of
detection of 0.95 and a probability of false alarm of 0.05; or

b. The board may approve another method if the owner and
operator can demonstrate that the method can detect a release as
effectively as any of the methods allowed in subsections 3 through
8 of this section. In comparing methods, the board shall consider
the size of release that the method can detect and the frequency
and reliability with which it can be detected. 1If the method is
approved, the owner and operator must comply with any conditions
imposed by the board on its use to ensure the protection of human
health and the environment.

9 VAC 25-580-170. Methods of release detection for piping.

Owners and operators must obtain a permit and the required
inspections in accordance with 9 VAC 25-580-50 or 9 VAC 25-580-60
for the methods of release detection contained in subdivisions 1
through 3 of 9 VAC 25-580-170.

Each method of release detection for piping used to meet the
requirements of 9 VAC 25-580-140 must be conducted in accordance
with the following:

1. Automatic line leak detectors. Methods which alert the
operator to the presence of a leak by restricting or shutting off
the flow of regulated substances through piping or triggering an
audible or visual alarm may be used only if they detect leaks of
three gallons per hour at 10 pounds per square inch line pressure
within one hour. An annual test of the operation of the leak
detector must be conducted in accordance with the manufacturer’s
requirements;

2. Line tightness testing. A periodic test of piping may be
conducted only if it can detect a 0.1 gallon per hour leak rate at
one and one-half times the operating pressure; and

3. Applicable tank methods. Any of the methods in subgections
5 through 8 of 9 VAC 25-580-160 may be used if they are dgs;gned to
detect a release from any portion of the underground piping that
routinely contains regulated substances.

{



9 VAC 25-580-180. Release detection record keeping.

All UST system owners and operators must maintain records in
accordance with 8 VAC 25-580-120 demonstrating compliance with all

applicable requirements of this part. These records must include
the following:

1. All written performance claims pertaining to any release
detection system used, and the manner in which these claims have
been justified or tested by the equipment manufacturer or
installer, must be maintained for five vyears from the date of
installation or as long as the method of release detection is used,
whichever is greater;

2. The results of any sampling, testing, or monitoring must be
maintained for at least one year, or for another reasonable period
of time determined by the board, except that the results of tank
tightness testing conducted in accordance with subsection 3 of ¢
VAC 25-580-160 must be retained until the next test is conducted;
and

3. Written documentation of all calibration, maintenance, and
repair of release detection equipment permanently located on-site
must be maintained for at least one year after the servicing work
is completed or for such longer period as may be regquired by the
board. Any schedules of required calibration and maintenance
provided by the release detection equipment manufacturer must be
retained for five years from the date of installation.

PART V.
Release Reporting, Investigation, and Confirmation.

9 VAC 25-580-190. Reporting of suspected releases.

9 VAC 25-580-2Q0. Investigation due to off-site impacts.

9 VAC 25-580-210. Release investigation and confirmation
steps.

9 VAC 25-580-220. Reporting and cleanup of spills and
overfills.

9 VAC 25-580-190. Reporting of suspected releases.

Owners and operators of UST systems must report to the board
within 24 hours and follow the procedures in 9 VAC 25-580-210 for
any of the following conditions: -

1. The discovery by owners and operators or others of released
regulated substances at the UST site or in the surrounding area
(such as the presence of free product or vapors 1in soils,
pasements, sewer and utility lines, and nearby surface water);



. 2. Unusual operating conditions observed by owners and {
operators (such as the erratic behavior of product dispensing
equipment, the sudden loss of product from the UST system, or an
unexplained presence of water in the tank), unless system equipment
is found to be defective but not leaking, and is immediately
repaired or replaced;

3. Monitoring results from a release detection method required
under 9 VAC 25-580-140 and 9 VAC 25-580-150 that indicate a release
may have occurred unless:

' ‘ a. The monitoring device is found to be defective, and is
lmmgdlagely repaired, recalibrated or replaced, and additional
monitoring does not confirm the initial result; or

‘b. In the case of inventory contreol, a second month of
data or in the case of manual tank gauging, a second week or month
as prescribed in the chart under subdivision 2 4 of 9 VAC
25-580-160 does not confirm the initial result.

9 VAC 25-580-200. Investigation due to off-site impacts.

When required by the board, owners and operators of UST
systems must follow the procedures in 9 VAC 25-580-210 to determine
if the UST system is the source of off-site impacts. These impacts
include the discovery of regulated substances (such as the presence (
of free product or vapors in soils, basements, sewer and utility
lines, and state waters) that has been observed by the board or
brought to its attention by another party.

9 VAC 25-580-210. Release investigation and confirmation steps.

Unless corrective action is initiated in accordance with
Part VI, owners and operators must immediately investigate and
confirm all suspected releases of regulated substances requiring
reporting under 9 VAC 25-580-190 within seven days, or another
reasonable time period specified by the board upon written request
made and approved within seven days after reporting of the
suspected release.

The following steps are required for release investigation
and confirmation:

1. System test. Owners and operators must conduct tests
(according to the requirements for tightness testing in subsection
3 of 9 VAC 25-580-160 and subdivision 2 of 9 VAC 25-580-170) that
determine whether a leak exists in that portion of the tank ;
that routinely contains product, or the attached delivery piping.{
or both. -



a. Owners and operators must repair, replace or upgrade
the UST system, and begin corrective action in accordance with Part

VI if the test results for the system, tank, or delivery piping
indicate that a leak exists.

b. Further investigation is not required if the test
results for the system, tank, and delivery piping do not indicate
that a leak exists and if environmental contamination is not the
basis for suspecting a release.

c. Owners and operators must conduct a site check as
described in subdivision 2 of this section if the test results for
thg system, tank, and delivery piping do not indicate that a leak
exists but environmental contamination is the basis for suspecting
a release.

2. 8ite check. Owners and operators must measure for the
presence of a release where contamination is most likely to be
present at the UST site. In selecting sample types, sample

locations, and measurement methods, owners and operators must
consider the nature of the stored substance, the type of initial
alarm or cause for suspicion, the type of backfill, the depth of
groundwater, and other factors appropriate for identifying the
presence and source of the release. Samples shall be tested
according to established EPA analytical methods or methods approved
by the board.

a. If the test results for the excavation zone or the UST
site indicate that a release has occurred, owners and operators
must begin corrective action in accordance with Part VI of this
chapter

b. If the test results for the excavation zone or the
UST site do not indicate that a release has occurred, further
investigation is not required.

9 VAC 25-580-220. Reporting and cleanup of spills and overfills.

A. Owners and operators of UST systems must contain and
immediately clean up a spill or overfill and report to the board
within 24 hours and begin corrective action in accordance with Parc
VI of this chapter in the following cases:

1. Spill or overfill of petroleum that results in a release to
the environment that exceeds 25 gallons or that causes a sheen on
nearby surface water; and

2. Spill or overfill of a hazardous substance that results in
a release to the environment that equals or exceeds its reportable
quantity under CERCLA (40 CFR 302).



B. Owners and operators of UST systems must contain and |

immediately clean up a spill or overfill of petroleum that is less
than 25 gallons and a spill or overfill of a hazardous substance
that is less than the reportable quantity. If cleanup cannot be

accomplished within 24 hours owners and operators must immediately
notify the board. .

NOTE: Pursuant to 40 CFR §302.6 and 355.40, a release of a
hazardous substance equal to or in excess of its reportable
quantity must also be reported immediately (rather than within 24
hours) to the National Response Center under §102 and 103 of the
Comprehensive Environmental Response, Compensation, and Liability
Act (CERCLA) of 1980 (42 USC §9602 and 9603) and to appropriate
state and local authorities under Title III of the Superfund
Amendments and Reauthorization Act (SARA) of 1986.

PART VI.

Release Response and Corrective Action for Ust Systems
Containing Petroleum or Hazardous Substances.

VAC 25-580-230. General.

VAC 25-580-240. Initial response.
VAC 25-580-250. Initial abatement measures and site check.

VAC 25-580-260. Site characterization.

VAC 25-580-270. Free product removal.

VAC 25-580-280. Corrective action plan.

VAC 25-580-290. Corrective action plan (CAP) permit.
VAC 25-580-300. Public participation.
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9 VAC 25-580-230. General.

Owners and operators of petroleum or hazardous substance UST
systems must, in response to a confirmed release from the UST
system, comply with the requirements of this part except for USTs
excluded under subsection B of 9 VAC 25-580-20 and UST systems
subject to RCRA Subtitle C corrective action requirements under
§3004 (u) of the Rescurce Conservation and Recovery Act, as amended.

9 VAC 25-580-240. Initial response.

Upon confirmation of a release in accordance with S VAC
25-580-210 or after a release from the UST system is identified'in
any other manner, owners and operators must perform the following
initial response actions within 24 hours of a release:



1. Report the release to the board (e.g., by telephone or
electronic mail);

2. Take immediate action to prevent any further release of the
regulated substance into the environment; and

3. Identify and mitigate fire, explosion, and vapor hazards.

9 VAC 25-580-250. Initial abatement measures and site check.

A. Unless directed to do otherwise by the board, owners and
operators must perform the following abatement measures:

1. Remoye as much of the regulated substance from the UST
system as 1s necessary to prevent further release to the
environment;

2. Visually inspect any aboveground releases or exposed below
ground releases and prevent further migration of the released
substance into surrounding soils and groundwater;

3. Continue to monitor and mitigate any additional fire and
safety hazards posed by vapors or free product that have migrated
from the UST excavation zone and entered into subsurface structures
(such as sewers or basements);

4. Remedy hazards posed by contaminated soils that are
excavated or exposed as a result of release confirmation, site
investigation, abatement, or corrective action activities. If
these remedies include treatment or disposal of soils, the owner
and operator must comply with applicable state and 1local
requirements;

5. Measure for the presence of a release where contamination
is most likely to be present at the UST site, unless the presence
and source of the release have been confirmed in accordance with
the site check required by subdivision 2 of 9 VAC 25-580-210 or the
closure site assessment of subsection A of 9 VAC 25-580-330. In
selecting sample types, sample locations, and measurement methods,
the owner and operator must consider the nature of the stored
substance, the type of backfill, depth to groundwater and other
factors as appropriate for identifying the presence and source
source of the release. Samples shall be tested according to
established EPA analytical methods or methods approved the board;
and

6. Investigate to determine the possible presence of free
product, and begin free product removal as soon as practicable and
in accordance with 9 VAC 25-580-270.



B. Within 20 days after release confirmation, or within (
another reasonable period of time determined by the board upon
written request made and approved within 20 days after release
confirmation, owners and operators must submit a report to the
board summarizing the initial abatement steps taken under
subsection A of this section and any resulting information or data.

9 VAC 25-580-260. Site characterization.

A. Owners and operators must assemble information about the
site and the nature of the release, including information gained
while confirming the release or completing the initial abatement
measures in 9 VAC 25-580-230 and 9 VAC 25-580-240. This

information must include, but is not necessarily limited to, the
following:

. 1. Data on the material released and the estimated quantity of
release;

2. Data from available sources or site investigations
concerning the following:

a. Site assessment to include: data on the’
physical/chemical properties of the contaminant; nature and
quantity and extent of the release; evidence that free product is
found to need recovery; geologic/hydrologic site charcterization;
current and projected land/water uses; water quality; subsurface
soil conditions; evidence that contaminated soils are in contact
with the groundwater; locaticns of subsurface conduits (e.g.,
sewers, utility 1lines, etc.); and climatological conditions.
Samples collected for this site characterization shall be tested
according to established EPA analytical methods or methods approved
by the board;

b. Risk (exposure) assessment to include: evidence that
wells of the area have been affected; use and approximate locations
of wells potentially affected by the release; identification of
potential and impacted receptors; migration routes; surrounding
populations; potential for additional environmental damage;

c. Remediation assessment to include: potential for
remediation and applicability of different remediation
technologies to the site.

3. Results of the site check required under subdivision A 5 of
9 VAC 25-580-250; and

4. Results of the free product investigations required under
subdivision A 6 of 9 VAC 25-580-250, to be used by owners and,
operators to determine whether free product must be recovered under:
9 VAC 25-580-270.



B. Within 45 days of release confirmation or another
reasonable period of time determined by the board upon written
request made and approved within 45 days after release
confirmation, owners and operators must submit the information
collected in compliance with subsection A of this section to the
board in a manner that demonstrates its applicability and technical

adequacy, or in a format and according to the schedule required by
the board.

9 VAC 25-580-270C. Free product removal.

At sites where investigations under subdivision A 6 of 9 VAC
25-580-250 indicate the presence of free product, owners and
operators must remove free product to the maximum extent
practicable as determined by the board while continuing, as
necessary, any actions initiated under 9 VAC 25-580-240 through 9
VAC 25-580-260, or preparing for actions required under S VAC
25-580-280 through 9 VAC 25-580-290. In meeting the requirements
of this section, owners and operators must:

1. Conduct free product removal in a manner that minimizes the
spread of contamination into previously uncontaminated zones by
using recovery and disposal techniques appropriate to the
hydrogeologic conditions at the site, and that properly treats,
discharges or disposes of recovery by-products in compliance with
applicable local, state and federal regulations;

2. Use abatement of free product migration as a minimum
objective for the design of the free product removal system;

3. Handle any flammable products in a safe and competent
manner to prevent fires or explosions; and

4, Unless directed to do otherwise by the board, prepare and
submit to the board, within 45 days after confirming a release, a
free product removal report that provides at least the following
information:

a. The name of the persons responsible for implementing
the free product removal measures;

b. The estimated quantity, type, and thickness of free
product observed or measured in wells, bore holes, and
excavations;

c. The type of free product recovery system used;

d. Whether any discharge will take place'onisite or
off-site during the recovery operation and where this discharge
will be located;



e. The type of treatment applied to, and the effluent
quality expected from, any discharge; '

f. The steps that have been or are being taken to obtain
necessary permits for any discharge; and

g. The disposition of the recovered free product.

9 VAC 25-580-280. Corrective action plan.

A. At any point after reviewing the information submitted in
compliance with 9 VAC 25-580-240 through 9 VAC 25-580-260,
the board may require owners and operators to submit additional
information or to develop and submit a corrective action plan for
responding to contaminated soils and groundwater. If a plan is
required, owners and operators must submit the plan according to a
schedule and format established by the board. Alternatlvely, owners
and operators may, after fulfilling the requirements of 9 VAC
25-580-240 through 9 VAC 25-580-260, choose to submit a corrective
action plan for responding to contaminated soil and ground water.
In either case, owners and operators are responsible for submitting
a plan that provides for adequate protection of human health and
the environment as determined by the board, and must modify their
plan as necessary to meet this standard.

B. In conjunction with the information provided under
subdivision A 2 of 9 VAC 25-580-260 (site assessment, risk
(exposure) assessment, and remediation assessment), the corrective
action plan must include the following information:

1. Detailed conceptual design including narrative description
of technologies and how they will be applied at the site;

2. Projected remediation end points/degree of remediation;
3. Schedule of project implementation;
4. Schedule to achieve projected end points;

5. Operational and post-operational moniﬁoring schedules (to
include data submittals);

6. Proposed d:.spos:.tlon of any wastes and discharges (if
applicable);

7. Actions taken to obtain any necessary federal, state and
local permits to implement the plan; and

8. Proposed actions to notify persons directly affected by the
release or the planned corrective action.



C. The board will approve the corrective action plan only
after ensuring that implementation of the plan will adequately
protect human health, safety, and the environment. In making this
determination, the board will consider the following factors as
appropriate:

1. The physical and chemical characteristics of the regulated

substance, including its toxicity, persistence, and potential for
migration;

2. The hydrogeologic characteristics of the facility and the
surrounding area;

3. The proximity, quality, and current and future uses of
nearby surface water and groundwater;

4. The potential effects of residual contamination on nearby
surface water and groundwater;

5. The site, risk (exposure), and remediation assessments as
required by subdivision A 2 of 9 VAC 25-580-260; and

€. Any information assembled in compliance with this part.

D. Upon approval of the corrective action plan or as directed
by the board, owners and operators must implement the plan, -
including modifications to the plan made by the board. They must
monitor, evaluate, and report the results of implementing the plan
in accordance with a schedule and in a format established by the
board.

E. Owners and operators may, in the interest of minimizing
environmental contamination and promoting more effective cleanup,
begin cleanup of soil and ground water before the corrective action
plan is approved provided that they: '

1. Notify the board of their intention to begin cleanup and
obtain written approval to proceed with an agreed upon activity;

2. Comply with any conditions imposed by the board, including
halting cleanup or mitigating adverse consequences from cleanup
activities; and :

3. Incorporate these self-initiated cleanup measures in the
corrective action plan that is submitted to the board for approval.

9 VAC 25-580-290. Corrective action plan (CAP) permit.

A. Owners and operators shall file a complete application for
and obtain a Corrective action plan (CAP) permit from the board for
any corrective action plan required by 9 VAC 25-580-280 of this
chapter.



B. If the corrective action plan involves a point source |
discharge of pollutants to surface waters, the CAP permit
application shall be processed in accordance with the procedures
and the requirements set forth in the board’s permit regulation (9
VAC 25-30-10 et seq.) and the provisions of that regulation shall
apply mutatis mutandis. The CAP permit shall include, but not be
limited to, a schedule and format for the corrective action plan,

the cogrective action plan, and all of the pertinent conditions set
forth in 9 VAC 25-30-10 et seq.

C. If the corrective action plan involves only the management
of pollutants that are not point source discharges to surface
waters, the owner and operator shall be exempt from the requirement
to obtain a Virginia Pollution Abatement (VPA) permit under $ VAC
25-30-10 et seg. conditioned upon:

1. The owner and operator shall obtain the CAP permit which
shall contain the conditions, and be processed in accordance with
the procedures and requirements, set forth in 9 VAC 25-30-10 et
seq. ;

2. The CAP permit shall include, where appropriate, a schedule
and format for the corrective action plan and the corrective action
plan; and

3. The application shall be publicly noticed in accordance
with 9 VAC 25-580-300 and subsections A and B of 9 VAC 25-30-10 et
seq.

D. If the corrective acticn plan involves the introduction of
pollutants into publicly owned treatment works, owners and
operators shall also comply with the board’s and any publicly owned
treatment work’s pretreatment program requirements.

9 VAC 25-580-300. Public participation.

A. For each confirmed release that regquires a corrective
action plan, the board will require the owner and operator to
provide notice to the public by means designed to reach those
members of the public directly affected by the release or the
planned corrective action. This notice may include, but is not
limited to, public notice in local newspapers, block
advertisements, public service announcements, publication in a
state register, letters to individual households, or personal
contacts by field staff.

B. The board must ensure that site release information and
decisions concerning the corrective action plan are made available
to the public for inspection upon request.

C. Before approving a corrective action plan, the board may
hold a public meeting to consider comments on the proposed



corrective action plan if there is sufficient public interest, or
for any other reason.

D. The board will require the owner and operator to give
public notice that complies with subsection A of this section if
implementation of an approved corrective action plan does not
achieve the established cleanup levels in the plan and termination
of that plan is under consideration by the board.

E. These public participation requirements do not supersede
any public participation requirements of other regulations.

F. In the event the owner and operator have failed to give the
required notice to the public, the board will provide such notice
to the extent required by applicable federal law.

G. In those cases where the board implements the corrective

plan, the board will provide such notice to the extent required by
applicable federal law.

PART VII.

Out-of-Service UST Systems and Closure.

9 VAC 25-580-310. Temporary closure.

9 VAC 25-580-320. Permanent closure and changes-in-service.

9 VAC 25-580-330. Assessing the site at closure or
change-in-service.

9 VAC 25-580-340. Applicability to previously closed UST
systems.

9 VAC 25-580-350. Closure records.

9 VAC 25-580-310. Temporary closure.

Owners and operators must obtain a permit and the required
inspections in accordance with the provisions of the Virginia
Uniform Statewide Building Code (§36-97 et seq. of the Code of
Virginia).

A permit from the building official must be obtained prior
to temporary tank closure. No UST system shall be temporarily
closed unless and until the sytem is inspected in accordance with
the provisions of the Virginia Uniform Statewide Building Code
(§36-97 et seq. of the Code of Virginia).

In the case of state-owned facilities the Department of
General Services shall function as the bp;lding official in
accordance with §36-98.1 of the Code of Virginia.



In the case of federal facilities the building official
must be contacted. Owners and operators must obtain a permit and
the required inspections in accordance with the provisions of the
Virginia Uniform Statewide Building Code (§36-97 et seq. of the
Code of Virginia). ‘

1. When an UST system 1is temporarily closed, owners and
operators must continue operation and maintenance of corrosion
protection in accordance with 9 VAC 25-580-90, and any release
detection in accordance with Part IV. Parts V and VI must be
complied with if a release is suspected or confirmed. However,
release detection is not required as long as the UST system is
empty. The -UST system is empty when all materials have been
centimeters (one inch) of residue, or 0.3% by weight of the total
capacity of the UST system, remain in the system.

2. When a UST system is temporarily closed for three months
or more, owners and operators must also comply with the following
requirements: :

a. Leave vent lines open and functioning; and

b. Cap and secure all other lines, pumps, manways, and
ancillary equipment.

3, When a UST system is temporarily closed for more than 12
months, owners and operators must permanently close the UST system
if it does not meet either performance standards in 9 VAC 25-580-50
for new UST systems or the upgrading requirements in 9 VAC
25-580-60, except that the spill and overfill equipment
requirements do not have to be met. Owners and operators must
permanently close the substandard UST systems at the end of this
12-month period in accordance with 9 VAC 25-580-320 through 9 VAC
25-580-350, unless the building official provides an extension of
of the 12-month temporary closure period. Owners and operators
must 2Zmplete a site assessment in accordance with $ VAC 25-580-330
beﬁpfe such an extension can be applied for.

9 VAC 25-580-320. Permanent closure and changes-in-service.

Owners and operators must obtain a permit and the required
inspections from the building official prior to permanent tank
closure or a change-in-service in accordance with the Virginia
Uniform Statewide Building Code (§36-47 et seq. of the Code of
Virginia).

A permit from the building official must be obtained prior
to permanent tank closure or a change-in-service. No UST sysem
shall be permanently closed or changed-in-service unless and until
the system is inspected in accordance with the provisions of the
Virginia Statewide Building Code(§36-47 et seq. of the Code of
Virginia) .



If such closure is in response to immediate corrective
actions that necessitate timely tank removal, then the building
official must be notified and the official’s directions followed
until a permit is issued.

. In the case of state facilities the Department of General
Services shall function as the building official in accordance with
§36-98.1 of the Code of Virginia.

In the case of federal facilities the building official must
be contacted. Owners and operators must obtain a permit and the
required inspections in accordance with the provisions of the
Virginia Uniform Statewide Building Code.

1. Owners and operators must within 30 days after either
permanent closure or a change-in-service submit an amended UST
notification form (Appendix I) to the board.

2. The required assessment of the excavation zone under 9 VAC
25-580-330 must be performed after notifying the building official
but before completion of the permanent closure or a change in
service.

3. To permanently close a tank, owners and operators must
empty and clean it by removing all liquids and accumulated sludges.
When the owner or operator suspects that the residual sludges are
hazardous in nature the Department of Waste Management regulations
shall be followed to facilitate the proper treatment, storage,
manifesting, transport, and disposal. All tanks taken out of
service permanently must also be either removed from the ground or
filled with an inert solid material.

4. Continued use of an UST system to store a nonregulgted
substance is <considered a change-in-service. Before a
change-in-service, owners and operators must empty and clean the
tank by removing all liquid and accumulated sludge and conduct a
site assessment in accordance with 9 VAC 25-580-330.

NOTE: The following cleaning and closure procedures may be
used to comply with this section:

a. American Petroleum Institute Recommended Practice
1604, "Removal and Disposal of Used Underground Petroleum Storage
Tanks";

b. American Petroleum Institute Publication 2015,
"Cleaning Petroleum Storage Tanks";

¢. American Petroleum Institute Recommended Practicg
1631, "Interior Lining of Underground Storage Tanks," may be used
as guidance for compliance with this section; and



d. The National Institute for Occupational Safety and
Health "Criteria for a Recommended Standard - Working in Confined

Space" may be used as guidance for conducting safe closure
procedures at some hazardous substance tanks.

9 VAC 25-%80-330. Assessing the site at closure or
change-in-service.

A. Before permanent closure or a change-in-service is
completed, owners and operators must measure for the presence of a
release where contamination is most likely to be present at the UST
site. In selecting sample types (soil or water) and sample
locations, and measurement methods, owners and operators must
consider the method of closure, the nature of the stored substance,
the type of backfill, the depth to groundwater, and other factors
appropriate for identifying the presence of a release. Samples
shall be tested according to established EPA analytical methods or
methods approved by the board. Where the suspected release is a
petroleum product, the samples shall be analyzed for total
petroleum hydrocarbons (TPH). The requirements of this section are
satisfied if one of the external release detection methods
allowed in subsections 5 and 6 of 9 VAC 25-580-160 is operating in
accordance with the requirements in 9 VAC 25-580-160 at the time of
closure, and indicates no release has occurred.

B. In all cases where a sample or samples are analyzed, the
owner and operator shall submit, along with the amended UST
notification form as required in subsection 1 of 9 VAC 25-580-320,
a copy of the laboratory results (including a statement as to the
test method used), a description of the area sampled, and a site
map depicting tanks, piping, and sample locations.

C. If contaminated soils, contaminated groundwater, or free
product as a liquid or vapor is discovered under subsection A of
this section, or by any other manner, owners and operators must
begin corrective action in accordance with Part VI. '

9 VAC 25-580-340. Applicability to previously closed UST systems.

When directed by the board, the owner and operator of a UST
system permanently closed before December 22, 1988, must assess the
excavation zone and close the UST system in accordance with this
part if releases from the UST may, in the judgment of the board,
pose a current or potential threat to human health and the
environment.

9 VAC 25-580-350. Closure records.
Owners and operators must maintain records in accordance

with 9 VAC 25-250-130 that are capable of demonstrating compliance
with closure requirements under this part. The results of the



excavation zone assessment required in 9 VAC 25-580-330 must be
maintained for at least three years after completion of permanent
closure or change-in-service in one of the following ways:

1. By the owners and operators who took the UST system out of
service;

2. By the current owners and operators of the UST system site;
or

3. By mailing these records to the board if they cannot be
maintained at the closed facility.

PART VIII.
Delegation.

9 VAC 25-580-360. Delegation of authority.

The executive director, or in his absence a designee acting
for him, may perform any act of the board provided under this
chapter, except as limited by §62.1-44.14 of the Code of Virginia.

APPENDIX I.

VIRGINIA UNDERGROUND STORAGE TANK NOTIFICATION FORMS.

Notification for Underground Storage Tanks, EPA Form (50 FR 46602).



VA PEQ ¥awer Form '$30-1 ;797

STATE USE ONLY

Notification for Underground Storage Tanks

State Agency Name anc Address P.0. Box 10009
DEQ-Water Division-UST Program  Ricimosd VA 52600009 D NUMBER
TYPE OF NOTIFICATION DATE RECEIVED
C A.NEW FACILITY [0 B. AMENDED 2 C. ’ A NEW -
—-—--—---—“-_-——A_..*.._E_D%____C_?.L.O_SUFE?____ B. AMENDED
—— No. of tanks at facility No. of continuation sheets attached | C. ENTERED INTO UST-DMS
INSTRUCTIONS D. Comments:

Please type or print in ink all items except “signature’ in section VI, This form must
‘;e compieted for each iocation containing underground storage tanks. if more than
five {5) tanks are owned at this location, photocopy pages 3, 4 and 5, and staple con-

tinuation sheets 10 the form. .

GENERAL INFORMATION

Notification is required by Virginia law for ail underground tanks that have
heen used 0 store reguiated substances and were in the ground as of May 8 1986,
or that are brought into use after May 3. 1985, The information requested is required
by §62.1.44.34:9.6 & 7 of the Virginia State Water Control Law, Articie 9.

The pnmary purpose of this notificaton program is 1 locate and evaiuate underground
swrage tanks that store or have stored petroleum or hazardous substances. 1t is expected
that ihe inforrmabon you provide will be based on reasonabie available records. of n the
absence of such records. your knowledge, dbeliet, or g

who Must Notity?:

A. Virginia Slate Water Control Law Article 9 § 5§2,.14434:38 & 7, requires that uniess
exempted. owners of underground storage tanks thar store reguiated substances must notify
the Stare Water Comtrol Board of the existence of their tanks. Owner means:

1) in the case of an underground SIorage tank in use on Novernber 8. 1984, or brought
iNto use aNer that date, any DErson who owns an undenground Storage lank used for the
storage. use or dispensing of regutated substances. and

2) in the case of any underground storage tank in use before November 8 1984; but no
longer in use after that dam. any person whno cwned Such tank immediately before the discon.
tinuaton of s use, and

8 Owners of property wno have actual knowiedge of underground sworage tanks on such
groperty that were taken out of service before January 1, 1974, yet still in the ground.

What UST's Must Se Notified? Underground siorage tank or “UST™ means any one
or comiunation of tanics (inCiuding underground piwes Connectd Merero) that is used 1 Con
tan an accumulation of reguiated substances. and the voiume of which (inCluding the volume
of underground pipes connected thereto) is 10% or more deneath the surface of the ground,

What UST's Are Fram Notification Requirements? -
1. Farm of resicental tank of 1,100 galions or less capacity used for stonng metor fust
for noncommercial purposes;
. Tank used for storing heating oil for consumption on the pramises where swomed.

Septic tank:
. Pipeiine facifity (including gathering lines) reguiated under:
a. The Natural Gas Pipeling Safery Act of 1968 (49 USC. App. 1671, et seq.), or
b. The Hazardous Liquid Pipeiine Satety Act of 1979 (49 US.C. App. 2001, et seq.), or
c. Which 1S an intrastate pipeline facility reguiated under state iaws comparable
the provisions of the law referred 10 it subdivisions 4.2 or 4.5 of this definition:
Surface impoundmaent, pit, pond, or lagoon:
Storm-water or wasiewater collection system:
Flaw-through process tank; ) )
Ligquid trap or associated gathering lines directly related to 0il Or gas production and
gathenng operations; or )
Storage tank situated in an underground area (such as a basement, ceilar, minework-
g, drift. shaft, or tunned) if the storage tank is situates upon or above the surface
of the fioor.
The Following Need Nat Netify, But May Be Reguixted.
10. Wastewater traatment fank systems; ) .
1. Any UST systems conwmg%m material that ans regulated under the Alomic
Enefg%rh:tcf 1954 (42 U m2!:‘!‘:ancfouo«rmg): . o rucear
12, Any UST system tat is pant of 2n @mengency generaior Sysiem power
non facitines regulated by the Nuciesr Reguiatory Comenission undar 10 CFR S0
Appendix A;

BN

© GNmn

13 Airport hydrant fuel distnbution systems: and

14, UST gystems with fisid-canstructed tanks

What Substances Are Covered? "Reqgulated supstance ™ means an eiement, Somoound,
rrixture, soluion, Of substance that, wnen rejeased 1Mo Ne enveonment, May aresent
substanual danger 10 (ne public health or weitfare, or the environment, The term regquiatec
substance’” includes:

1. Any substance defined in § 101(14) of the Comprehensive Emaronmental Response.
Compensation. and Liatxlity Act (CERCLA) of 1980, but not any sutsiance reguiatec
as 3 hazardous waste under subtitie C of the Resource Conservation and Recovery
Act (RCRA) of 1976; ang

2. Petroleum, including crude oit or any fraction thereof, that 1s liquid ar standare condi
uons of tempershure and pressure (60 degrees Fanrenned: and 14.7 Soungs per sauare
inch absolute). The term “reguiated substance’ inCiudes but is not IIMited ¢ petroteum
and petroleum-Dased substances compnsed of a compiex biend of nygricarcans cerv.
ed trom cnace ol processes of Separation. Sonversion, upgrading, and imshing.
Such as motor tuets, jot fuels, distilate fuet ois, residual fuel ois, 'uonNCants. Detroteurn
solvents, and usad cils.

When to Notity?

A. Any owner who Drings an underground storage tank system inlo use must within 30
days of bringing SuCh tank YNG use. Submit 3 notice of exstence of sUCh Jank System 10 the
board. Anry change in: ownersmd; ank status (e.9.. lemporariy / permanently closed out:
BAKDIDING SYSIEMS (£.0.. UDGrades such as aagmion of Corosion srotecton, nternal liming,
reigase détection); substance stored (e.g.. change from pelrpieum (o nazardous suostance)
requires the UST owner to submit an amended notificaton form within 30 cays aner sucn
changa/upgracie OCCurS Or is Droug!t into use. Owners may provide nonce for several tanks
using One Notification form. DUL owners with tanks located at more than one niace of opera-
non must Sl a separate natification form for each separate clace of operanon.

tincer Virgicua UST notfication requiremaents effectrve July ). 1987, swoers of sroverty
who have actual of ungerground storage tanks on such property Mhat were ‘aken
out of service before January 1, 1974, yet stil in the ground. must nouly ihe doary on the
Noticas required 1o be submtted must provide ail of the information in Sectons § (irough

. 1X of this form (Section X as required} 1or @ach tank for which rnotce must Je given Nobcas

for tanks installed ater Decemder 22. 1588, must aiso provide all of the information i Sec-
non X1 of this form for each fank for which nouce must e gven.

B. All owners and operstes of new UST systems must certify in the noufication ‘erm com-
shiance with the following requirements of Virginia Reguiabon § VAC 25-58010. = sex-

1, Installation of tanks and pigkag under subsection E of § 2.1

2. Cathodic prowechon of stegl Lanks and pipig under subsecuions A'and 3 of § 2.1

3 Feiease detection under §§ 4.2. ang 4.3

4. Financial responsibality under Virgima Regulation 9 VAC 25-590-10. «t s0q )

C. All owners and operators of new UST systems must ensure 1hat the inStalier carufies
in the notificaten form that the methods used to install the lanks and NG comply with
the requiremems in subsaction O of § 2.1 of 9 VAC 25.580-10. et seq.

0. Beginning October 24, 1988, any person wno seiis a tank intended ¢ De useg as an
undsrground storage tank must notfy the purchaser of such tank of the owner's scu:caton
gbigations under Subsection A of this section. The statement droviced in Agpend:x U ot VR
680-13-02 may be used v comply with this requirement,

. OWNERSHIP OF TANK(S)

. LOCATION OF TANK(S)

Owner Name (Corporation, indivdual, Putlic Agency, or Cthar Ertity)

Street Accress

City State 2P Cove

County

Snpne Numper linciuce Area Code)

1# xrown, e GetreIC location Of tanks) by Cegrees. MINULES. and Secanas. Exarrgie L300
42 38 1;9?:959. 85,24, 1TW

Latitude Longitude

(It same as Sechon 1. mark box here)

Faciity or Company Site isenufier. as applicadle

Street Agcress (P O 8ox not accepabie)

Cdy State P CToce

Sounty Mumcipalty




lll. TYPE OF OWNER IV. INDIAN LANDS

Tanks are located on land within' an Indian | Tribe or Nation:
Reservation or on other trust lands. G l

-

— Federal Government T Commercial
S State Government Z Private
‘T Local Government

l
Tanks are owned by Native American |
I

nation, tribe, or individual. ] \
V. TYPE OF FACILITY
Select the Appropriate Facility Description:
—— Gas Station/Convenience Store —_— State Government —e. CQNTACIOT
— Petroleum Distributor __ Railroad ) — Trucking/Transport
—— Air Taxi (Airline) — Federal - Non-Military — Utilities
e Aircraft Owner . PRI - Military — Residential
. AULO Dealership — Commercial e I
— Local Government Industrial . Other (Explain)
V1. CONTACT PERSON IN CHARGE OF TANKS
Name (Print) Job Title Mailing Address Phone Number (include Area Code)
VII. FINANCIAL RESPONSIBILITY
| have met the financial responsibility requirements in
accordance with VR680-13-03 utilizing the following method(s).
Mark All that Apply
/ Virginia Underground Petroleum
[ Self Insurance [:j Guarantee E Storage Tank Fund :
: Commercial Insurance : Surety Bond : Trust Fund
E: Risk Retention Group E:] Letter of Credit : COther Mathod Allowed (Specify)

VIIi. CERTIFICATION (Read and sign after completing ail sections)

| certify under penalty of law that | have personally examined and am familiar with the information submitted in this and'au attached
documents, and that based on my inquiry of those individuals immediately responsible for obtaining the inform_ation, | believe ;hat the
submitted information is true, accurate, and compiete. (To be signed by either the owner or the owner’s authorized represemative)

Name and official title of owner (Print) Signature Date Signed
Name and official title of Signature Date Signed
owner’'s authorized representative (Print)




IX. DESCRIPTION OF UNDERGROUND STORAGE TANKS (Complete for each tank at this location.)

Tank Identification Number

Tank No.

Tank No.

Tank No.

Tank No. Tank No.

1. Status of Tank
{Mark oniy one) Currently in Use

Temporarily Out of Use

(Remember 1 fil out section X.)

Permanently Out of Use
{ bet w0 fH out ion X}

-

l

|

| il

[

I

|

i

!

|

SN B NS B N

|
| ||
|

Amendment of Information

| |

2. Date of Instaflation (mo./year)

3. Estimated Total Capacity {gailons)

4. Tank Material of Construction
(Mark ali that apply)

Asphalt Coated or Bare Steel
Cathodically Protected Steel
Epoxy Coated Steel
Composite (Steel with Fiberglass)
Fiberglass Reinforced Plastic
Lined Interior

Double Walled

Polyethylene Tank Jacket
Concrete

Excavation Liner

Unknown

Cther (Please specify)

Has tank been repaired?

SN § WS | Y

JUNNEG ) QU—

— S — s S —

S— . SN [ WWSNNEE T SN g SSSSSS S

U g P

N | —

301

. S | RO g S—

5. Piping Material of Construction
{Mark all that apply) Bare Steel

Galvanized Steel

Fiberglass Reinforced Plastic
Copper

Cathodically Protected
Double Walled

Secondary Containment
Unknown

Other (Please specity)
Has piping been repaired?

SRR R

6. Piping (Type)
{Mark only one)

Suction: no valve at tank
Suction: vaive at tank
Pressure

Gravity Fed

Page 3



Tank Identification Number

Tank No.

Tank No. Tank No.

Tank No. Tank No.

7. Substance Currently or Last Stored
in Greatest Quantity by Volume

Gasoline

Diesel

Gasohol

Kerosene

Heating Qil

Used Oil

Other (Please specify)

Hazardoas Substance

CERCLA name andior
CAS Number

Mixture of Substances

Please specify

T T

—— —— —— — — — — — o— ——

U — —— S — —

X. TANKS OUT OF USE, OR CHANGE IN SERVICE

1. Closing of Tank

A. Estimated date last used
{mo./daylyear)

h - —— T — — — T — — —

Estimate date tank closed
{mo./daylyear)

Tank was removed from ground
Tank was closed in ground
. Tank filled with inert material

Describe

F. Change in service

L . m— - — — ——— T — — ——

z(%mw&m&md -
ite Map Sampling Resul
mmust be submitted with this form.)

3 Bvidence of a leak detected

T———— s S R et

— — —— — —

e o A mm— — S —— — T — - —

——— A —— — . ——O—— —




Xl. CERTIFICATION OF COMPLIANCE (COMPLETE FOR ALL NEW AND UPGRADED TANKS AT THIS LOCATION)

i

Tank |dentification Number | Tank No.
|

Tank No. __. Tank No. Tank No. Tank No.

. Installation

A. Installer certified by tank and

B.

C.

piping manufacturers

Installation inspected by a
registered engineer

Manufacturer's installation check-
lists have been compieted

. Obtained certificate of use issued

by local permitting official

. Another method allowed by State

Water Control Board. (Please
specify)

g

—

2. Release Detection (Mark all that apply)

O m m O O W »

. Manual tank gauging

. Tank tightness testing

. Inventory controis

. Autornatic gauging

. Vapor monitoring

. Groundwater monitoring

. Interstitial monitoring, double

walled tank and/ofr piping

. Interstitiai monitoring/secondary

containment

Automatic line leak detectors

. Line tightness testing
. QOther method allowed by

State Water Control Board.
(Please specity)

TANK

LI

PIPING

TANK

LIS

PIPING

TANK

LI

PIPING

TANK

LTI

PIPING

TANK

LI

PIPING

g omammy

.

-

L]

LI}

L]

[ 1

—

3. Spilt and Qverfill Protection

A,
B.

Qverfill device instalied
Spill device installed

-
-

OATH: | certify the information concerning installation that is provided in section Xl is true to the best of my belief and knowledge.

Installer:

Name Signature Date

Position Company

O o &






APPENDIX II.

STATEMENT FOR SHIPPING TICKETS AND INVOICES.

A Federal law (the Resource Conservation and Recovery Act
(RCRA), as amended (Pub.L. 98-616)) requires owners of certain
underground storage tanks to notify designated state or local
agencies by May 8, 1986, of the existence of their tanks.
Notifications for tanks brought into use after May 8, 1986, must be
made within 30 days. Consult EPA’s regulations, issued on November

8, 1985 (40 CFR Part 280) to determine if you are affected by this
law.






STATE WATER CONTROL BOARD

Title of Regulation: 9 VAC 25-590-10 et seq. Petroleum Underground Storage Tank
Financial Responsibility Requirements (amending 9 VAC 25-590-10 through 9 VAC 25-590-
230, and Appendices |, Il, and V through X; adding 9 VAC 25-590-240, 9 VAC 25-590-250,

9 VAC 25-590-260, and Appendix XI).

tatutory Authority: §§ 62.1-44.34:9 and 62.1-44.34:12 of the Code of Virginia.

9 VAC 25-590-10. Definitions.

The following words and terms when used in this chapter shail have the following meanings,

unless the context clearly indicates otherwise:

"Accidental release" means any sudden or nonsudden release of petroleum from an
underground storage tank that resuits in a need for corrective action or compensation, or both,

for bodily injury or property damage neither expected nor intended by the tank owner or operator.

"Annual aggregate" means the maximum financial responsibility requirement that an owner

or operator is required to demonstrate annualily.
"Board" means the State Water Control Board.

"Bodily injury" means the death or injury of any person incident to an accidental release frorr
a petroleum underground storage tank; but not including any death, disablement, or injuries
covered by workers' compensation, disability benefits or unemployment compensation law o

other similar law. Bodily injury may include payment of medical, hospital, surgical, and funere



expenses arising out of the death or injury of any person. This term shall not include f
liabilities which, consistent with standard insurance industry practices, are excluded from

-

coverage in liability insurance policies for bodily injury.

"Controlling interest" means direct ownership of at least 50% of the voting stock of another

entity.

"Corrective action" means all actions necessary to abate, contain and cleanup a release from
an underground storage tank to mitigate the public heaith or environmental threat from such
releases and to rehabilitate state waters in accordance with Parts V (9 VAC 25-580-190 et seq.)
and VI (9 VAC 25-580-230 et seq.) of 8 VAC 25 Chapter 580, Underground Storage Tanks:
Technical Standards and Corrective Action Requirements. The term does not include those
actions normally associated with closure or change in service as set out in Part VIl (9 VAC 25-

580-320 et seq.) of 3 VAC 25 Chapter 580 or the replacement of an underground storage \...«.

"Financial reporting year" means the latest consecutive 12-month period for which any of the
following repdrts used to support a financial test is prepared: (i) a 10 K report submitted to the
U.S. Securities and Exchange Commission (SEC); (ii) an annual report of tangible net worth
suSmitted to Dun and Bradstreet; (iii) annual reports submitted to the Energy Information
Administration or the Rural Electrification Administration; or (iv) a year-end financial statement
authorized under 9 VAC 25-590-60 B or C of this chapter. "Financial reporting year" may thus

comprise a fiscal or calendar year period.

"Gallons of petroleum pumped" means either the amount pumped into or the amount pumped

out of a petroleum underground storage tank.

"Legal defense cost' is any expense that an owner or operator or provider of firt _

2



assurance incurs in defending against claims or actions brought (i) by the federal government
or the board to require corrective action or to recover the costs of corrective action, or to collect
civil penaities under fecderal or state law or to assert any claim on behalf of the Virginia
Petroleum Storage Tank Fund; (ii) by or on behalf of a third party for bodily injury or property

damage caused by an accidental release; or (iii) by any person to enforce the terms of a financial

assurance mechanism.

“Local government” means a municipality, county, town, commission, separately chartered and
operated special district, school board. political subdivision of a state, or other special purpose

government which provides essential services.

"Occurrence” means an accident, including continuous or repeated exposure to conditions,

which results in a release from an underground storage tank.

NOTE: This definition is intended to assist in the understanding of this chapter and is not
intended either to limit the meaning of "occurrence” in a way that conflicts with standard

insurance usage or to prevent the use of other standard insurance terms in place of "occurrence.”

"Operator" means any person in control of, or having responsibility for, the daily operation of

the UST system.
"Owner' means:

1. In the case of an UST system in use on November 8, 1984, or brought into use after
that date, any person who owns an UST system used for storage, use, or dispensing of

regulated substances; and

2. In the case of any UST system in use before November 8, 1984, but no longer in use



on that date, any person who owned such UST immediately before the discontinuation ..

its use.

The term "owner" shall not include any person, who, without participating in the management
of an underground storage tank or being otherwise engaged in petroleum production, refining,

and marketing, hoids indicia of ownership primarily to protect the hoider's security interest in the

tank.

"Owner” or "operator,” when the owner or operator are separate parties, refers to the person

who is obtaining or has obtained financial assurances.

"Person” means an individual, trust, firm, joint stock company, corporation, including a
government corporation, partnership, association, any state or agency thereof, municipality,

=

county, town, commission, political subdivision of a state, any interstate body, consortium‘(

venture, commercial entity, the government of the United States or any unit or agency thereof.

"Petroleum” means petroleum, including crude oil or any fraction thereof, that is liquid at
-standard conditions of temperature and pressure (60°F and 14.7 pounds per square inch

absolute).

"Petroleum marketing facilities" inciude all facilities at which petroleum is produced or refined
and all facilities from which petroleum is sold or transferred to other petroleum marketers or to

the public.

S

"Petroleum marketing firms" means all firms owning petroleum marketifig facilities. Firms
owning other types of facilities with USTs as well as petroleum marketing facilities are considered

to be petroleum marketing firms.



"Property damage" means the loss or destruction of, or damage to, the property of any third
party including any loss, damage or expense incident to an accidental release from a petroleum
underground storage ta“nk. This term shall not include those liabilities which, consistent with
standard insurance industry practices, are excluded from coverage in liability insurance policies
for pAroperty damage. However, such exclusions for property damage shall not include corrective

action associated with releases from tanks which are covered by the policy.

"Provider of financial assurance" means a person that provides financial assurance to an owner
or operator of an underground storage tank through one of the mechanisms listed in 9 VAC 25-
590-60 through 9 VAC 25-590-120 and 9 VAC 25-590-250, including a guarantor, insurer, group

self-insurance pool, surety, or issuer of a letter of credit.

"Release" means any spilling, leaking, emitting, discharging, escaping, leaching or disposing
from an UST into ground water, surface water, or upon lands, subsurface soils or storm drain

systems.

“Responsible person" means any person who is an owner or operator of an underground

storage tank at the time the release is reported to the board.

"Substantial business relationship” means the extent of a business relationship necessary
under Virginia law to make a guarantee contract issued incident to that relationship valid and
enforceable. A guarantee contract is issued “incident to that relationship” if it arises from and

depends on existing economic transactions between the guarantor and the owner or operator.

"Tangible net worth" means the tangible assets that remain after deducting liabilities; such
assets do not include intangibles such as goodwill and rights to patents or royaities. For

purposes of this definition, "assets" means all existing and all probable future economic benefits

5



obtained or controlled by a particular entity as a result of past transactions. (

"Termination" under Appendix |ll and Appendix IV means only those changes that could result
in a gap in coverage as where the insured has not obtained substitute coverage or has obtained

substitute coverage with a different retroactive date than the retroactive date of the original policy.

"Underground storage tank" or "UST" means any one or combination of tanks (including
underground pipes connected thereto) that is used to contain an accumulation of regulated
substances, and the volume of which (including the volume of underground pipes connected

thereto) is 10% or more beneath the surface of the ground. This term does not include any:

1. Farm or residential tank of 1,100 gallons or less capacity used for storing motor fuel

for noncommercial purposes;
2. Tank used for storing heating oil for consumption on the premises where storet( B
3. Septic tank;
4. Pipeline facility (including gathering lines) regulated under:
a. The Natural Gas Pipeline Safety Act of 1968 (49 USC App. 1671, et seq.),
b. The Hazardous Liquid PipeIAine Safety Act of 1979 (49 USC App. 2001, et seq.), or

¢. Which is an intrastate pipeline facility regulated under state laws comparable to the

provisions of the law referred to in subdivision 4 a or 4 b of this definition;
5. Surface impoundment, pit, pond, or lagoon;
6. Stormwater or wastewater collection system;

7. Flow-through process tank;



8. Liquid trap or associated gathering lines directly related to oil or gas production and

gathering operations; or

9. Storage tank situated in an underground area (such as a basement, cellar,

mineworking, drift, shaft, or tunnel) if the storage tank is situated upon or above the

surface of the floor.

The term "underground storage tank" or “UST" does not include any pipes connected to any

tank which is described in subdivisions 1 through 9 of this definition.

"UST system" or “tank system" means an underground storage tank, connected underground

piping, underground ancillary equipment, and containment system, if any.

"8 VAC 25-580-10 et seq." means the Underground Storage Tanks: Technical Standards and

Corrective Action Requirements regulation promuigated by the board.
9. VAC 25-590-20. Applicability.

A. This chapter applies to owners and operators of all petroleum UST systems regulated under

9 VAC 25-580-10 et seq., except as otherwise provided in this section.

B. Owners and operators of petroleum UST systems are subject to these requirements if they

are in operation on or after the date for compliance established in 9 VAC 25-590-30.

C. State and federal government entities whose debts and liabilities are the debts and
liabilities of the Commonwealth of Virginia or the United States have the requisite financial
strength and stability to fulfill their financial assurance requirements and are relieved of the
requirements to further demonstrate an ability to provide financial responsibility under this

chapter.



D. The requirements of this chapter do not apply to owners and operators of any UST syste:r.

described in 9 VAC 25-580-20 B or C.

E. If the owner and operator of a petroleum underground storage tank are separate persons,
only one person is required to demonstrate financial responsibility; however, both parties are

liable in event of noncompliance.
9 VAC 25-590-30. Compliance dates.

Owners of petroleum underground storage tanks are required to comply with the requirements

of this chapter by the following dates:

1. All petroleum marketing firms owning 1,000 or more USTs and all other UST owners
that report a tangible net worth of $20 million or more to the U.S. Securities and Exchange
Commission (SEC), Dun and Bradstreet, the Energy Information Administration, m(
Rural Electrification Administration: January 24, 1989; except that compliance for owners
and operators using the mechanisms specified in 9 VAC 25-590-70 or 9 VAC 25-590-90
is required by July 24, 1989.

2. All petroleum marketing firms owning 100-999 USTs: October 26, 1989;

3. Ali petroleum marketing firms owning 13-99 USTs at more than one facility: April 26,

1991;

4. All petroleum UST owners not described in subdivision 1, 2, or 3 of this section,

excluding local government entities: December 31, 1993;

5. All local government entities (including Indian tribes) not included in subdivision 6 of

this section: February 18, 1894; or



8. Indian tribes that own USTs on Indian lands which meet the applicable technical

requirements of 9 VAC 25-580-10 et seq.. December 31, 1998.
9 VAC 25-590-40. Amount and scope of financial responsibility requirement.

A. Owners or operators of petroleum underground storage tanks shall demonstrate financial
responsibility for taking corrective action and for compensating third parties for bodily injury and
property damage caused by accidental releases arising from the operation of petroleum

underground storage tanks in the following per-occurrence amounts:

1. For owners or operators of petroleum underground storage tanks that are located at
petroleum marketing facilities, or that handle an average of more than 10,000 gallons of
petroleum per month based on annual throughput for the previous calendar year; $1
million.

2. For all other owners or operators of petroleum underground storage tanks; $500,000.

B. Owners and operators of petroleum underground storage tanks shail demonstrate financial
responsibility for taking corrective action and for compensating third parties for bodily injury and
property damage caused by accidental releases arising from the operation of petroleum

underground storage tanks in at least the following annual aggregate amounts:

1. For owners and operators of 1 to 100 petroleum underground storage tanks, $1 million;

and

2. For owners and operators of 101 or more petroleum underground storage tanks, $2

million.

C. Owners and operators who demonstrate financial responsibility shall maintain copies of



(

those records on which the determination is based. The following documents may be useqa or

purposes of demonstrating financial responsibility by owners or operators to support a financial

*

responsibility requirement determination:

1. Copies of invoices from petroleum suppliers which indicate the gallons of petroleum

pumped into all underground storage tanks on an annual basis.

2. Copies of disposal or recycling receipts which indicate the gallons of petroleum

pumped out of all underground storage tanks on an annual basis.

3. Letters from petroleum suppliers or disposal or recycling firms on the supplier's.
disposer’s or recycler’s letterhead, which are signed by the appropriate financial officer
and which indicate the gallons of petroleum pumped into or out of all of the owner's or

operator's underground storage tanks on an annual basis. (

4. Any other form of documentation which the board may deem to be acceptable evidence

to support the financial responsibility requirement determination.

D. For the purposes of this section, 'a petrcléum underground storage tank” means a single

containment unit and does not mean combinations of single containment units.

E. If the owner or operator uses separate mechanisms or separate combinations of
mechanisms to demonstrate financial responsibility for: (i) taking corrective action; (ii)
compensating third parties for bodily injury and property damage caused by sudden accidental
releases; or (iii) compensating third parties for bodily injury and property damage caused by
nonsudden accidental releases, the amount of assurance provided by each mechanism or

combination of mechanisms shail be in the full amount specified in subsection A of this sr .
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F. If an owner or operator uses separate mechanisms or separate combinations of
mechanisms to demonstrate financial responsibility for different petroleum underground storage

tanks, the annual aggregate required for each mechanism shall be the amount specified in

subsection B.

G. if assurance is being demonstrated by a combination of mechanisms, the owner or operator
shall demonstrate financial responsibility in the appropriate amount of annual aggregate
assurance specified in subsection B of this section, by the first-occurring effective date
anniversary of any one of the mechanisms combined (other than a financial test or guarantee)

to provide assurance.
H. The amounts of assurance required under this section exclude legal defense costs.

I. The required per-occurrence and annual aggregate coverage amounts do not in any way

limit the liability of the owner or operator.
9 VAC 25-590-50. Allowable mechanisms and combinations of mechanisms.

A. Subject to the limitations of subsection B of this section, an owner or operator may use any
one or combination of the mechanisms listed in 9 VAC 25-590-60 through 8 VAC 25-580-120 to
demonstrate financial responsibility under this chapter for one or more underground storage
tanks. A local government owner or operator may use any one or combination of the
mechanisms listed in 9 VAC 25-590-80 through 8 VAC 25-590-110 and 9 VAC 25-590-250 to
demonstrate financial responsibility under this chapter for one or more underground storage

tanks,

8. An owner or operator may use self-insurance in combination with a guarantee only if, for

the purpose of meeting the requirements of the financial test under this chapter, the financia
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statements of the owner or operator are not consoclidated with the financial statements of(

guarantor.
9 VAC 25-590-80. F'inancial test of self-insurance.

A. An owner or operator and/or guarantor, may satisfy the requirements of 9 VAC 25-590-40
by passing a financial test as specified in this section. To pass the financial test of self-
insurance, the owner or operator and/or guarantor shall meet the requirements of subsections

B or C, and D of this section based on year-end financial statements for the latest co%npleted

financial reporting year.

B. 1. The owner or operator and/or guarantor shall have a tangible net worth at least equal
to the total of the applicable aggregate amount required by 9 VAC 25-590-40 B for which

a financial test is used to demonstrate financial responsibility, except as provided in 9(‘- o

25-580-210.

2. In additién to the requirements set forth in subdivision 1 of this subsection, the owner

or operator and/or guarantor shall also have a tangible net worth of at least 10 times:

a. The sum of the corrective action cost estimates, the current closure and postciosure
care cost estimates, and amount of liability coverage for which a financial test for self-
insurance is used in each state of business operations to demonstrate financial
responsibility to the EPA under 40 CFR §§ 264.101(b), 264.143, 264.145, 265.143,
265.145, 264.147, and 265.147 (1997), to another state implementing agency under
a state program authorized by EPA under 40 CFR Part 271 (1997) or the Virginia
Waste Management Board under 9 VAC 20-60-590 C, 9 VAC 20-60-590 E, 8 VAC 20-
60-590 G, 9 VAC 20-60-790 L, 9 VAC 20-60-810 C, 9 VAC 20-60-810 E, 9 VAC s
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810 G of the Virginia Hazardous Waste Management Regulations; and

b. The sum c'f current plugging and abandonment cost estimates for which a financial
test for self-insurance is used in each state of business operations to demonstrate
financial responsibility to EPA under 40 CFR 144.63 (1997) or to a state implementing
agency under a state program authorized by EPA under 40 CFR Part 145 (1997).

3. The owner and operator and/or guarantor shall comply with either subdivision a or b

below:

a. (1) The financial reporting year-end financial statements of the owner or operator
and/or guarantor shall be examined by an independent certified public accountant

and be accompanied by the accountant's report of the examination; and

(2) The financial reporting year-end financial statements of the owner or operator
and/or guarantor cannot include an adverse auditor’s opinion, a disclaimer of

opinion, or a "going concern" qualification.

b. (1) (a) File financial statements annually with the U.S. Securities and Exchange
Commission, the Energy Information Administration, or the Rural Electrification

Administration; or

(b) Report annually the tangible net worth of the owner or operator and/or
guarantor to Dun and Bradstreet, and Dun and Bradstreet shall have assigned
a financial strength rating which at least equais the amount of financiai

responsibility required by the owner or operator under subdivisions 1 and 2 of
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this subsection. Relevant Dun and Bradstreet ratings are as follows {(curiciit
Dun and Bradstreet ratings will be used for demonstration requirements which

exceed the annual aggregate amounts listed below):

Annual Aggregate Requirement Dun and Bradstreet Rating

$20,000 EE ($20,000 to $34,999)
$40,000 DC (850,000 to $74,999)
$80,000 CB ($125,000 to $199,999)
$150,000 BB ($200,000 to $299,999)
$200,000 BB ($200,000 to $299,999); and

(2) The financial reporting year-end financial statements of the owner or operator
and/or guarantor, if, independently audited, cannot include an adverse auditor's

opinion, a disclaimer of opinion, or a "going concern" qualification.

4. The owner or operator and/or guarantor shall have a letter signed by the chief financial

officer worded identically as specified in Appendix I/Alternative | or Appendix XI.

C. 1. The owner or operator and/or guarantor shall have a tangibie net worth at least equal
to the total of the applicable aggregate amount required by 9 VAC 25-530-40 B for which

a financial test is used to demonstrate financial responsibility, except as provided in 9 VAC

25-580-210.

2. In addition to the requirements set forth in subdivision 1 of this subsection, the .
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or operator and/or guarantor shail also have a tangible net worth of at least six times:

a. The ﬁnagcial test requirements for self insurance of the corrective action cost
estimates, the current closure and post-closure care cost estimates, and amount of
liability coverage in each state of business operations to the EPA under 40 CFR
264.101(b), 264.143, 264.145, 265.143, 265.145, 264.147, and 265.147 (1997), to
another state implementing agency under a state program authorized by EPA under
40 CFR Part 271 (1997) or the Virginia Waste Management Board under 9 VAC 20-60-
580 C, 9 VAC 20-60-590 E, 9 VAC 20-60-590 G, 9 VAC 20-60-790 L, 9 VAC 20-60-
810 C, 9 VAC 20-60-810 E. 8 VAC 20-60-810 G of the Virginia Hazardous Waste

Management Regulations; and

b. The financial test requirements for self-insurance of current plugging and
abandonment cost estimates in each state of business operations to EPA under 40
CFR 144.63 (1997) or to a state implementing agency under a state program

authorized by EPA under 40 CFR Part 145 (1997).

3. The financial reporting year-end financial statements of the owner or operator and/or

guarantor shall be examined by an independent certified public accountant and be

accompanied by the accountant's report of the examination.

4. The financial reporting year-end financial statements of the owner or operator and/or

guarantor cannot include an adverse auditor's opinion, a disclaimer of opinion, or a "going

concern" qualification.

5. If the financial statements of the owner or operator and/or guarantor are not submittec

annually to the U.S. Securities and Exchange Commission, the Energy Informatior

15



Administration or the Rural Electrfication Administration, the owner or operator and

guarantor shall obtain a special report by an independent certified public accountant

stating that:

a. The accountant has compared the data that the letter from the chief financial officer
specified as having been derived from the latest financial reporting year-end financial
statements of the owner or operator and/or guarantor with the amounts in such

financial statements; and

b. In connection with that comparison, no matters came to the accountant's attention

which caused him to believe that the specified data should be adjusted.

6. The owner or operator and/or guarantor shall have a letter signed by the chief financial

officer, worded identically as specified in Appendix |/Alternative II. =
/

D. To meet the financial demonstration test under subsections B or C of this section, the chlef
financial officer of the owner or operator and/or guarantor shail sign, within 120 days of the close
of each financial reporting year, as defined by the 12-month period for which financial statements
used to support the financial test are prepared, a 'iletter worded identically as specified in
Appendix | with the appropriate alternative or Appendix XI, except that the instructions in brackets

are to be replaced by the relevant information and the brackets deleted.

E. If an owner or operator using the test to provide financial assurance finds that he no longer
meets the requirements of the financial test based on the financial reporting year-end financial
statements, the owner or operator shall obtain alternative coverage within 150 days of the end

of the year for which financial statements have been prepared.

F. The board may require reports of financial condition at any time from the owner or oL .or
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and/or guarantor. If the board finds, on the basis of such reports or other information, that the
owner or operator and/or guarantor no longer meets the financial test requirements of subsection

"

B or C and D of this section, the owner or operator shall obtain alternate coverage within 30 days

after notification of such finding.

G. If the owner or operator fails to obtain alternate assurance within 150 days of finding that
he no longer meets the requirements of the financial test based on the financial reporting year-
end financial statements, or within 30 days of notification by the board that he or she no longer
meets the requirements of the financial test, the owner or operator shall notify the board of such

failure within 10 days.
9 VAC 25-590-70. Guarantee.

A. An owner or operator may satisfy the requirements of 9 VAC 25-590-40 by obtaining a

guarantee that conforms to the requirements of this section. The guarantor shall be:
1. A firm that:
a. Possesses a controlling interest in the owner or operator;

b. Possesses a controlling interest in a firm described under subdivision A 1 a of this

section; or

c. Is controlled through stock ownership by a common parent firm that possesses a

controlling interest in the owner or operator; or

- 2. Afirm engaged in a substantial'businesé relationship with the owner or operator and

issuing the guarantee as an act incident to that business relationship.
B. Within 120 days of the close of each financial reporting year, the guarantor shal
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demonstrate that it meets the financial test criteria of 9 VAC 25-590-60 B or C and D based i1

year-end financial statements for the latest completed financial reporting year by completing the
letter from the chief fihancial officer described in Appendix | or Appendix X! and shall deliver the
letter to the owner or operator. If the guarantor fails to meet the requirements of the financial test
at the end of any financial reporting year, within 120 days of the end of that financial reporting
year, the guarantor shall send by certified mail, before cancellation or nonrenewal of the
guarantee, notice to the owner or operator. If the board notifies the guarantor that he no longer
meets the requirements of the financial test of 9 VAC 25-590-60 B or C and D, the guarantor
shall notify the owner or operator within 10 days of receiving sﬁch notification from the board.

In both cases, the guarantee will terminate no less than 120 days after the date the owner or

operator receives the notification, as evidenced by the return receipt. The owner or operator

f
t\

shall obtain alternate coverage as specified in § VAC 25-590-190.

C. The guarantee shail be worded identically as specified in Appendix Il, except that

instructions in brackets are to be replaced with the relevant information and the brackets deleted.

D. An owner or operator who uses a guarantee to satisfy the requirements of 9 VAC 25-590-
40 shall establish a standby trust fund when the guarantee is obtained. Under the terms of the
guarantee, all amounts paid by the guarantor under the guarantee will be deposited directly into
the standby trust fund in accordance with instructions from the board under 9 VAC 25-590-170.

This standby trust fund shall meet the requirements specified in 9 VAC 25-590-120.
9 VAC 25-590-80. Insurance and group self-insurance pool coverage.

A. 1. An owner or operator may satisfy the requirements of 9 VAC 25-590-40 by obtaining

liability insurance that conforms to the requirements of this section from a qualified i.. _.er
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or group self-insurance pool.

2. Such insurance may be in the form of a separate insurance policy or an endorsement

to an existing insurance policy

3. Group self-insurance pools shall comply with § 62.1-44.34:12 of the Code of Virginia
and the State Corporation Commission Bureau of Insurance Regulation No. 33 (14 VAC

5-380-10 et seq.).

B. Each insurance policy shall be amended by an endorsement worded in no respect less
favorable than the coverage as specified in Appendix I, or evidenced by a certificate of
insurance worded identically as specified in Appendix IV, except that instructions in brackets

shall be replaced with the relevant information and the brackets deleted.

C. Each insurance policy shall be issued by an insurer or a group self-insurance pool that, at
a minimum, is licensed to transact the business of insurance or eligible to provide insurance as

an excess or approved surplus lines insurer in the Commonweaith of Virginia.

D. Each insurance policy shall provide first dollar coverage. The insurer or group self-
insurance pool shall be liable for the payment of all arﬁounts within any deductible applicable to
the policy to the provider of corrective action or damaged third party, as provided in this chapter,
with a right of reimbursement by the insured for any such payment made by the insurer or group.
This provision does not apply with respect to that amount of any deductible for which coverage
is demonstrated under another mechanism or combination of mechanisms as specified in 9 VAC

25-590-60 through 9 VAC 25-590-110 and 9 VAC 25-590-250.

9 VAC 25-590-90. Surety bond.
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A. An owner or operator may satisfy the requirements of 9 VAC 25-590-40 by obtaining w

surety bond that conforms to the requirements of this section. The surety company issuing the
bond shall be licensed to operate as a surety in the Commonwealth of Virginia and be among

those listed as acceptable sureties on federal bonds in the latest Circular 570 of the U.S.

Department of the Treasury.

B. The surety bona shall be worded identically as specified in Appendix V, except that

instructions in brackets shall be replaced with the relevant information and the brackets deleted.

C. Under the terms of the bond, the surety will become liable on the bond obiigation when
the owner or operator fails to perform as guaranteed by the bond. In all cases, the surety's

liability is limited to the per-occurrence and annual aggregate penal sums.

D. The owner or operator who uses a surety bond to satisfy the requirements of 9 VAQ
590-40 shall establish a standby trust fund when the surety bond is acquired. Under the te‘}m;
of the bond, all amounts paid by the surety under the bond will be deposited directly into the
‘standby trust fund in accordance with instructions from the board under 9 VAC 25-580-170. This

standby trust fund shall meet the requirements specified in 9 VAC 25-590-120.
9 VAC 25-590-100. Letter of credit.

A. An owner or operator may satisfy the requirements of 9 VAC 25-580-40 by obtaining an
irrevocable standby letter of credit that conforms to the requirements of this section. The issuing
institution shall be an entity that has the authority to issue letters of credit in the Commonwealith
of Virginia and whose letter-of-credit operations are regulated and examined by a federal agency

or the State Corporation Commission.

B. The letter of credit shall be worded identically as specified in Appendix VI, except that
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instructions in brackets are to be replaced with the relevant information and the brackets deleted.

C. An owner or operator who uses a letter of credit to satisfy the requirements of 9 VAC 25-
590-40 shall also establish a standby trust fund when the letter of credit is acquired. Under the
terms of the letter of credit, all amounts paid pursuant ’to a draft by the board will be deposited
by the issuing institution directly into the standby trust fund in accordance with instructions from
the board under 9 VAC 25-580-170. This standby trust fund shall meet the requirements

specified in 9 VAC 25-590-120.

D. The letter of credit shall be irrevocable with a term specified by the issuing institution. The
letter of credit shall provide that credit will be automatically renewed for the same term as the
original term, unless, at least 120 days before the current expiration date, the issuing institution
notifies the owner or operator by certified mail of its decision not to renew the letter of credit.
Under the terms of the letter of credit, the 120 days will begin on the date when the owner or

operator receives the notice, as evidenced by the return receipt.
9 VAC 25-590-110. Trust fund.

A. An owner or operator may satisfy the requirements of @ VAC 25-590-40 by establishing an
irrevocable trust fund that conforms to the requirements of this section. The trustee shall be an
entity that has the authority to act as a trustee and whose trust operations are regulated and

examined by a federal agency or the State Corporation Commission.

B. The trust fund shall be irrevocable and shail continue until terminated at the written
direction of the grantor and the trustee, or by the trustee and the State Water Control Board, i
the grantor ceases to exist. Upon termination of the trust, all remaining trust property, less fina

trust administration expenses, shall be delivered to the owner or operator. The wording of the
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trust agreement shall be identical to the wording specified in Appendix VII, and shal

~

accompanied by a formal certification of acknowledgment as specified in Appendix VIII.

C. The irrevocable trust fund, when established, shall be funded for the full required amount
of coverage, or funded for part of the required amount of coverage and used in combination with

other mechanism or mechanisms that provide the remaining required coverage.

D. If the value of the trust fund is greater than the required amount of coverage, the owner

or operator may submit a written request to the board for release of the excess.

E. If other financial assurance as specified in this chapter is substituted for ail or part of the

.trdst fund, the owner or operator may submit a written request to the board for release of the

excess.

F. Within 60 days after receiving a request from the owner or operator for release of fur -
specified in subsection D or E of this section, the board will instruct the trustee to release to the

owner or operator such funds as the board specifies in writing.
9 VAC 25-590-120. Standby trust fund.

A. An owner or operator using any one of the mechanisms authorized by 9 VAC 25-590-70,
9 VAC 25-590-90 and 9 VAC 25-590-100 shall establish a standby trust fund when the
mechanism is acquired. The trustee of the standby trust fund shall be an entity that has the
authority to act as a trustee and whose trust operations are regulated and examined by a federal

agency or the State Corporation Commission.

B. The standby trust agreement or trust agreement shall be worded identically as specified

in Appendix VII, except that instructions in brackets are to be replaced with the re'~ant
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information and the brackets deleted, and accompanied by a formal certification of

acknowledgment as specified in Appendix VI

C. The board will instruct the trustee to refund the balance of the standby trust fund to the
provider of financial assurance if the board determines that no additional corrective action costs

or third party liability claims will occur as a result of a release covered by the financial assurance

mechanism for which the standby trust fund was established.

D. An owner or operator may establish one trust fund as the depository mechanism for ali

funds assured in compiiance with this rule.
9 VAC 25-590-130. Substitution of financial assurance mechanisms by owner or operator.

A. An owner or operator may substitute any aiternate financial assurance mechanisms as
specified in this chapter, provided that at all times he maintains an effective financial assurance

mechanism or combination of mechanisms that satisfies the requirements of 9 VAC 25-590-40.

B. After obtaining alternate financial assurance as specified in this chapter, an owner or
operator may cancel a financial assurance mechanism by providing notice to the provider of

financial assurance.
9 VAC 25-590-140. Cancsllation or nonrenewal by a provider of financial assurance.

A. Except as otherwise provided, a provider of financial assurance may cancel or fail to renew
an assurance mechanism by sending a notice of termination by certified mail to the owner or

operator.

1. Termination of a local government guarantee, a guarantee, a surety bond, or a letter

of credit may not occur until 120 days after the date on which the owner or operator
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receives the notice of termination. as evidenced by the return receipt. {

2. Termination o{ insurance or group self-insurance pool coverage, except for nonpayment
or misrepresentation by the insured, may not occur until 60 days after the date on which
the owner or operator receives the notice of termination, as evidenced by the return
receipt. Termination for nonpayment of premium or misrepresentation by the insured may
not occur until a minimum of 15 days after the date on which the owner or operator

receives the notice of termination, as evidenced by the return receipt.

B. If a provider of financial responsibility cancels or fails to renew for reasons other than
incapacity of the provider as specified in 9 VAC 25-590-190, the owner or operator shall obtain
alternate coverage as specified in this section within 60 days after receipt of the notice of
termination. If the owner or operator fails to obtain alternate coverage within 60 days after

(
receipt of the notice of termination, the owner or operator shall immediately notify the boa. . of

such failure and submit:
1. The name and address of the provider of financial assurance;
2. The effective date of termination; and

3. The evidence of the financial assurance mechanism subject to the termination

maintained in accordance with 9 VAC 25-590-160 B.
9 VAC 25-590-150. Reporting by owner or operator.

A. An owner or operator shall submit tﬁe appropriate original forms listed in 8 VAC 25-590-16C
B documenting current evidence of financial responsibility to the board within 30 days after the

owner or operator identifies or confirms a release from an underground storage tank reqi’ " t¢
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be reported under @ VAC 25-580-220 or 3 VAC 25-580-240. For all subsequent releases within
the same period of time for which the documents submitted according to this subsection are still
effective, the owner or ;perator shall submit a letter which identifies the owner's or operator's
name and address and the underground storage tanks' location by site name, street address,
board incident designation number and a statement that the financial responsibility documentation

previously provided to the board is currently in force.

B. An owner or operator shall submit the appropriate forms listed in 9 VAC 25-5380-160 B
documenting current evidence of financial responsibility to the board if the owner or operator fails
to obtain alternate coverage as required by this chapter within §0 days after the owner or

operator receives notice of:

1. Commencement of a voluntary or involuntary proceeding under Title 11 (Bankruptcy),

U.S. Code, naming a provider of financial assurance as a debtor;

2. Suspension or revocation of the authority of a provider of financial assurance to issue

a financial assurance mechanism;
3. Failure of a guarantor to meet the requirements of the financial test; or
4, Other incapacity of a provider of financial assurance.

C. An owner or operator shail submit the appropriate forms listed in 9 VAC 25-590-160 8
documenting current evidence of financial responsibility to the board as required by 9 VAC 253-

590-60 G and 9 VAC 25-580-140 B.

D. An owner or operator shall certify compliance with the financial responsibility requirements

of this chapter as specified in the new tank notification form when notifying the board of the
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installation of a new underground storage tank under 9 VAC 25-580-70.

E. The board may reguire an owner or operator to submit evidence of financial assurance as

described in 9 VAC 25-590-160 B or other information relevant to compliance with this chapter

at any time.
9 VAC 25-590-160. Recordkeeping.

A. Owners or operators shétl maintain evidence of all financial assurance mechanisms used
to demonstrate financial responsibility under this chapter for an underground storage tank untii
released from the requirements of this chapter under 9 VAC 25-590-180. An owner or operator
shall maintain such evidence at the underground storage tank site or the owner’'s or operator's
place of work in this Commonwealth. Records maintained off-site shall be made available upon

request of the board.

;

{
$

B. Owners or operators shall maintain the following types of evidence of financial

responsibility:

1. An owner or operator using an assurance mechanism specified in 9 VAC 25-590-60
through 9 VAC 25-590-110 and 9 VAC 25-590-250 shall maintain a copy of the instrument

worded as specified.

2. An owner or operator using a financial test or guarantee, or a local government
financial test or a local government guarantee supported by the local government financial
test, shall maintain a copy of the chief financial officer's letter based on year-end financial
statements for the most recent completed financial reporting year. Such evidence shail

be on file no later than 120 days after the close of the financial reporting year.
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3. An owner or operator using a guarantee, surety bond, or letter of credit shall maintain

a copy of the signed standby trust fund agreement and copies of any amendments to the

agreement.

4. A local government owner or operator using a local government guarantee with
standby trust under 9 VAC 25-590-250 shall maintain a copy of the signed standby trust

fund agreement and copies of any amendments to the agreement.

5. A local government owner or operator using the local government bond rating test
under 9 VAC 25-590-250 shall maintain a copy of its bond rating published within the last

12 months by Moody’s or Standard & Poor's.

6. A local government owner or operator using the local government guarantee under 9
VAC 25-590-250, where the guarantor's demonstration of financial responsibility relies on
the bond rating test under 9 VAC 25-580-250 shall maintain a copy of the guarantor's

bond rating published within the last 12 months by Moody's or Standard & Poor's.

7. An owner or operator using an insurance policy or group self-insurance pooi coverage
shall maintain a copy of the signed insurance policy or group self-insurance pool coverage
policy, with the endorsement or certificate of insurance and any amendments to the

agreements.

8. An owner or operator using a local government fund under 8 VAC 25-590-250 shall

maintain the following documents:

a. A copy of the state constitutional provision or local government statute, charter,

ordinance or order dedicating the fund; and
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b. Year-end financial statements for the most recent completed financial reporting ;\

showing the amount in the fund. If the fund is established under 40 CFR 280.107(a)(3)
(1997) (as mc;rporated by reference in 9 QAC 25-580-250) using incrementai funding
backed by bonding authority, the financial statements shall show the previous year's

balance, the amount of funding during the year, and the closing balance in the fund.

c. If the fund is established under 40 CFR 280.107(a)(3) (‘199?) (as incorporated by
reference in 9 VAC 25-590-250) using incremental funding backed by bonding
authority, the owner or operator shall also maintain documentation of the required
bonding authority, including either the results of a voter referendum (under 40 CFR
280.107(a)(3)(i) (1997)) (as incorporated by referencé in 9 VAC 25-590-250), or
attestation by the Virginia Attorney General as specified under 40 CFR 280.10?(3)(@),(}0

(1997) (as incorporated by reference in 9 VAC 25-590-250). (‘

9. Alocal government owner or operator using the local government guarantee supported
by the local government fund shall maintain a copy of the guarantor’s year-end financial
statements for the most recent completed financial reporting year showing the amount of

the fund.

10. a. An owner or operator using an assurance mechanism specified in 9 VAC 25-580-
60 through 9 VAC 25-590-110 or 9 VAC 25-590-250 shall maintain an updated copy
of a certification of financial responsibility worded identically as specified in Appendix
IX, except that instructions in brackets are to be replaced with the relevant information

and the brackets deleted.

b. The owner or operator shall update this certification whenever the fir |
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assurance mechanism or mechanisms used to demonstrate financial responsibiity

changes.

*

9 VAC 25-590-170. Drawing on financial assurance mechanism.

A. Except as specified in subsection D of this section, the board shall require the guarantor,
surety, or institution issuing a letter of credit to place the amount of funds stipulated by the board,

up to the limit of funds provided by the financial assurance mechanism, into the standby trust if

1. a. The owner or operator fails to establish alternate financial assurance within 60
days after receiving notice of cancellation of the guarantee, surety bond, letter of credit;

and

b. The board determines or suspects that a release from an underground storage tank
covered by the mechanism has occurred and so notifies the owner or operator, or the
owner or operator has notified the board pursuant to Parts V (9 VAC 25-580-190 et
seq.) and VI (9 VAC 25-580-230 et seq.) of 9 VAC 25 Chapter 580 of a release from

an underground storage tank covered by the mechanism; or
2. The conditions of subsection B of this section are satisfied.
B. The board may draw on a standby trust fund when:

1. The board makes a final determination that a release has occurred and immediate or
long-term corrective action for the release is needed, and the owner or operator, after
appropriate notice and opportunity to comply, has not conducted corrective action as -

required under Part VI(9 VAC 25-580-230 et seq.), or

2. The board has received either:
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a. Certification from the owner or operator and the third party liability claimani‘\,

claimants and from attorneys representing the owner or operator and the third party
liability claimant or claimants that a third party liability claim should be paid. The
certification shall be worded identically as specified in Appendix X, except that

instructions in brackets are to be replaced with the relevant information and the

brackets deleted; or

b. Avvalid final court order establishing a judgment against the owner or operator for
bodily injury or property damage caused by an accidental release from an underground
storage tank covered by financial assurance under this chapter and the board

determines that the owner or operator has not satisfied the judgment.

C. If the board determines that the amount of corrective action costs and.third party liahilit
claims eligible for payment under subsection B of this section may exceed the balance o{t )
standby trust fund and the obligation of the provider of financial assurance, the first priority for
‘payment shall be corrective action costs necessary to protect human heaith and the environment.
The board shall direct payment from the standby trust fund for third party liability claims in the

order in which the board receives certifications under subdivision B 2 a of this section and valid

court orders under subdivision B 2 b of this section.

D. A local government acting as guarantor under 40 CFR 280.106(e) (1997) (as incorpcrated
by reference in 9 VAC 25-590-250), the local government guarantee without standby trust, shall
make payments as directed by the director under the circumstances described in subsection A,

B or C of this section.’

9 VAC 25-590-180. Release from the requirements.
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An owner or operator is no longer required to maintain financial responsibility under this
chapter for an underground storage tank after the tank has been properly closed or a change-in-
service properly compi;ted or, if corrective action is required, after corrective action has been
completed and the tank has been properly closed as required by Part V1! (9 VAC 25-580-320 et
seq.) of 9 VAC 25 Chapter 580.

9 VAC 25-590-190. Bankruptcy or other incapacity of owner, operator or provider of

financial assurance.

A. Within 10 days after commencement of a voluntary or involuntary proceeding under Title
11 (Bankruptcy), U.S. Code, naming an owner or operator as debtor, the owner or operator shall
notify the board by certified mail of such commencement and submit the appropriate forms listed

in 9 VAC 25-590-160 B documenting current financial responsibility.

B. Within 10 days after commencement of a voluntary or involuntary proceeding under Title
11 (Bankruptcy), U.S. Code, naming a guarantor providing financial assurance as debtor, such
guarantor shall notify the owner or operator by certified mail of such commencement as required

under the terms of the guarantee specified in 9 VAC 25-590-70.

C. Within 10 days after comn'iencement of a voluntary or involuntary proceeding under Title
11 (Bankruptey), U.S. Code, naming a local government owner or operator as debtor, the local
government owner or operator shail notiﬁz the director by certified mail of such commencement
and submit the appropriate forms listed in 9 VAC 25-590-160 B documenting current financial

responsibility.

D. Within 10 days after commencement of a voluntary or involuntary proceeding under Title

11 (Bankruptcy), U.S. Code, naming a guarantor providing a local government financial
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assurance as debtor, such guarantor snhall notify the local government owner or operato{
certified mail of such commencement as required under the terms of the guarantee specified in

40 CFR 280.106 (1997) (as incorporated by reference in 9 VAC 25-590-250).

E. An owner or operator who obtains financial assurance by a mechanism other than the
financial test of self-insurance will be deemed to be without the requiréd financial assurance in
the event of a bankruptcy or incapacity of its provider of financial assurance, or a suspension or
revocation of the authority of the provider of financial assurance to issue a guarantee, insurance
policy, group self-insurance pool coverage policy, surety bond, or letter of credit. The owner or
operator shall obtain alternate financial assurance as specified in this regulation within 30 days
after receiving notice of such an event. If the owner or operator does not obtain aiternate

coverage within 30 days after such notification, he shall immediately notify the board in writing.

{
3
F. Within 30 days after receipt of written notification that the Virginia Petroleum Storage * «iik

Fund has become incapable of covering assured corrective action or third party compensation
costs, the owner or operator shall obtain alternate financial assurance in accordance with 9 VAC

25-590-40.
9 VAC 25-590-200. Replenishment of guarantees, letters of credit or surety bonds.

A. If at any time after a standby trust is funded upon the instruction of the board with funds
drawn from a guarantee, letter of credit, or surety bond, and the amount in the standby trust is
reduced below the full amount of coverage required, the owner or operator shall by the

anniversary date of the financial mechanism from which the funds were drawn:

1. Replenish the value of financial assurance to equal the full amount of coverage

i
¢

required; or
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2. Acquire another financial assurance mechanism for the amount by which funds in the

standby trust have been reduced.

B. For purposes of this section. the full amount of coverage required is the amount of
coverage to be provided by 9 VAC 25-590-40. If a combination of mechanisms was used to
provide the assurance funds which were drawn upon, replenishment shail occur by the earliest

anniversary date among the mechanisms.
9 VAC 25.590-210. Virginia Petroleum Storage Tank Fund.

A. The Virginia Petroleum Storage Tank Fund will be used for costs in excess of the financial
* responsibility requirements specified under subsection B of this section up to $1 million per
occurrence for both taking corrective action and compensating third parties for bodily injury and
property damage caused by accidental releases from petroleum underground storage tanks in

accordance with the following:

1. Corrective action disbursements for accidental releases with no associated third party

disbursements from the fund shall not exceed:
a. $985,000 for the $5,000 corrective action requirement;
b. 5996,000 for the $10,000 corrective action requirement;
¢. $980,000 for the $20,000 corrective action requirement;
d. $970,000 for the $30,000 corrective action requirement;
e. $950,000 for the $50,000 corrective action requirement.

Third party disbursements for accidental releases with no corrective action disbursements
from the fund shall not exceed:
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a. $985,000 for the $15,000 third party requirement;

b. $970,000 for the $30,000 third party requirement;

c. $3940,000 for the $60,000 third party requirement;

d. $880,000 for the $120,000 third party requirement;

e. $850,000 for the $150,000 third party requirement.

" Combined corrective action and third party disbursements from the fund shall not exceed:

a. $980,000 for the $20,000 combined requirement;

b. $960,000 for the $40,000 combined requirement;

¢. $920,000 for the $80,000 combined requirement;

d. $850,000 for the 3150,006 combined requirement; [
e. $800,000 for the $200,000 combined requirement.

The first priority for disbursements from the fund shall be for corrective action costs

necessary to protect human health and the environment.

2. Compensation for bodily injury and property damage shall be paid to third parties only
(i) in accordance with final coﬁrt orders in cases which have been tried to final judgment
no longer subject’to appeal, (ii) in accordance with final arbitration awards not subject to
appeal, or (iii) where the board approved the settlement of claim between the owner or

| operator and the third party prior td execution by the parties.

The Commonweaith has not waived its sovereign immunity and does not believe that it is

a necessary party to a private action against an ‘owner or operator for third party, Y
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{ injury and property damage.

3. Owner or operator managed cleanups. An owner or operator responding to a release
and conducting a board approved corrective action plan in accordance with Parts V and
VI (9 VAC 25-580-190 through 9 VAC 25-580-310) may proceed to pay for all costs
incurred for such activities. An accounting submitted to the board of all costs incurred will
be reviewed and those costs in excess of the financial responsibility requirements up to
31 million which are reasonable and have been approved by the board will be reimbursed

from the fund.

- 4, Owners or operators shall pay the financial responsibility requirement specified in this

section for each occurrence.

5. No person shall receive reimbursement from the fund for any costs or damages

{ )
( incurred:

a. Where the person, his employee or agent, or anyone within the privity or knowledge
of that person, has violated substantive environmental regulations under 9 VAC 25-

580-10 et seq. or this chapter;

b. Where the release occurrence is caused, in whole or in part, by the willful
misconduct or negligence of the person, his employee or agent, or anyone within the

privity or knowledge of that person;

c. Where the person, his empioyee or agent, or anyone within the privity or knowledge
of that person, has (i) failed to carry out the instructions of the board, committed willful
misconduct or been negligent in carrying out or conducting actions under Part V or \"

(t (9 VAC 25-580-190 through 9 VAC 25-580-310) or (ii) has violated applicable federal
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or state safety, construction or ccerating laws or regulations in carrying ouk_

conducting actions under Parts V or VI (9 VAC 25-580-190 through 9 VAC 25-580-
310);

d. Where the claim has been reimbursed or is reimbursable, by an insurance policy;

e. Where the costs or damages were incurred pursuant to Article 4.1 (§ 10.1-1429.1

et seq.) of Chapter 14 of Title 101 of the Code of Virginia and the regulations

promulgated thereunder,;

f. For corrective action taken prior to December 22, 1989, by an owner or operator of
an underground storage tank, or an owner of an underground storage tank exempted
in subdivisions 1 and 2 of the definition of an underground storage tank in 9 VAC 25-
590-10, or an owner of an aboveground storage tank with a capacity of 5,000 g7

or less used for storing heating oil for consumption on the premises where stored; or

g. Prior to January 1, 1992, by an operator of a facility for containment and cleanup
of a release from a facility of a product subject to § 62.1-44.34:13 of the Code of
Virginia. '

6. No person shall receive reimbursement from the fund for third party bodily injury or

property damage:

a. Where the release, occurrence, injury or property damage is caused, in whole or
in part, by the willful misconduct or negligence of the owner or operator, his employee

or agent, or anyone within his privity or knowledge;

b. Where the claim cost has been reimbursed or is reimbursable by an ins €
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policy;

¢. Where the costs or damages were incurred pursuant to Article 4.1 (§ 10.1-1429.1

et seq.) of Chapter 14 of Title 10.1 of the Code of Virginia and the regulations

promulgated thereunder;
d. Where the release was reported before December 22, 1989: or

e. Where the owner or operator does not demonstrate the reasonableness and

necessity of the claim costs.

B. 1. The fund will be used to demonstrate financial responsibility requurements for owners
or operators in excess of the amounts specified in this subdlwsxon up to the per
occurrence and annual aggregate requirements specified in 9 VAC 25-580-40 for both
taking corrective action and compensating third parties for bodily injury and property

damage caused by accidental releases from petroleum underground storage tanks.

a. Owners and operators with 800,000 gallons or less of petroleum pumped on an
annual basis into all underground storage tanks owned or operated, $5.000 per
occurrence for taking corrective action and $15,000 per occurrence for compensating

third parties, with an annual aggregate of $20,000.

b. Owners and operators with between 600,001 to 1,200,000 gallons of petroleum
pumped on an annual basis into all underground storage tanks owned or operated,
$10,000 per occurrence for taking corrective action and $30,000 per occurrence for

compensating third parties, with an annual aggregate of $40,000.

c. Owners and operators with between 1,200,001 to 1,800,000 gallons of petroleum
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pumped on an annual basis into all underground storage tanks owned or opera}tm,
$20,000 per occurrence for taking corrective action and $60,000 per occurrence for

L4

compensating third parties, with an annual aggregate of $80,000.

d. Owners and operators with between 1,800,001 to 2,400,000 gallons of petroleum
pumped on an annual basis into all underground storage tanks owned or operated,
$30,000 per occurrence for taking corrective action and $120,000 per occurrence for

compensating third parties, with an annual aggregate of $150,000.

e. Owners and operators with in excess of 2,400,000 gallons of petroleum pumped
on an annual basis into all underground storage tanks owned or operated, $50,000
per occurrence for taking corrective action and $150,000 per occurrence for

compensating third parties, with an annual aggregate of $200,000. .

2. The fund may be used to satisfy only the portion of an owner or operator's financial
responsibility requirement specified in subdivision 1 of this subsection and, therefore, shail
be used in combination with one or more of the mechanisms specified in 9 VAC 25-590-60

through 9 VAC 25-590-110 and 9 VAC 25-590-250.

3. The requirements of 9 VAC 25-590-40 B apply solely to financial responsibility
demonstration requirements under this section, and shall not affect reimbursements paid

" under this section.
C. This fund may aiso be used for the following:

1. Costs incurred‘by the board for taking immediate corrective action to contain or
mitigate the effects of any release of petroleum into the environment from an underg” |

storage tank if such action is necessary, in the judgment of the board to protect human
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health and the environment.

2. Costs incurred by the board for taking both corrective action and compensating third

parties up to $1 million for any release of petroleum into the environment fream an

underground storage tank:

a. Whose owner or operator cannot be determined by the board within 90 days; or

b. Whose owner or operator is incapable, in the judgment of the board, of carrying

out such corrective action properly and paying for third party liability claims.

3. Costs incurred by the board for taking corrective action for any release of petroleum
into the environment from tanks which are otherwise specifically listed in 9 VAC 25-5980-10

as exemptions in the definition of an underground storage tank.
4. All other uses authorized by § 62.1-44.34:11 of the Code of Virginia.

D. The board shall seek recovery of fund moneys expended for corrective action in
accordance with § 62.1-44.34:11 of the Code of Virginia where the owner or operator has violated

substantive environmental regulations under 9 VAC 25-580-10 et seq. or this chapter.

E. The board shall have the right of subrogation for moneys expended from the fund as
compensation for bodily injury, death, or property damage against any person who is liable for

such injury, death or damage.

F. No funds shall be paid for reimbursement of costs incurred by an owner or operator for
corrective action and for compensating third parties for bodily injury and property damage prior

to December 22, 1989.
G. No disbursements shall be made from the fund for owners or operators who are federal
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government entities or whose debts and liabilities are the debts and liabilities of the Ur(

States.

H. The fund will be managed to provide for cleanub of each occurrence to an acceptable level

of risk.
9 VAC 25-590-220. Notices to the State Water Control Board.

All requirements of this regulation for notification to the State Water Control Board shall be

addressed as follows:

Director

Department of Environmental Quality
629 E. Main Street

P.O. Box 10009

Richmond, Virginia 23240-0009
9 VAC 25-590-230. Delegation of authority.

The Director of the Department of Environmental Quality or a designee acting for him may
perform any act of the board provided under this chapter, except as limited by § 62.1-44.14 of

the Code of Virginia.
9 VAC 25-590-240. Lender liability.

The U.S. Environmental Protection Agency regulations on lender liability contained in the
Technical Standards and Corrective Action Requirements for Owners and Operators of
Underground Storage Tanks (UST) (40 CFR 280.200 through 280.230 (1997)) are incorporated

by reference into this chapter as amended by the word or phrase substitutions given in 3
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25-590-260.

8 VAC 25-590-250. Local government financial responsibility demonstration.

The U.S. Envircﬁmental Protection Agency regulations on local government financial
responsibility demonstration contained in the Technical Standards and Corrective Action
Requirements for Owners and Operators of Underground Storage Tanks (UST) (40 CFR 280.104
through 280.107 (1897)) are incorporated by reference into this chapter as amended by the word

or phrase substitutions given in 9 VAC 25-590-260.
9 VAC 25-590-260. Word or phrase substitutions.
In 9 VAC 25-590-240 and 9 VAC 25-590-250, the following substitutions apply:

1. All terms which are defined in 9 VAC 25-590-10 shall be given the definition contained

in 9 VAC 25-590-10;

2. a. Director of the Department of Environmental Quality for director of the

implementing agency;
b. Department of Environmental Quality for the implementing agency;

c. UST preventative and operating requirements under 9 VAC 25-580-10 et seq. for

UST technical standards;
d. 9 VAC 25-580-10 et seq. and 9 VAC 25-590-10 et seq. for 40 CFR Part 280 (1997);

e. 9 VAC 25-580-230 through 9 VAC 25-580-300 for 40 CFR Part 280, Subpart F

(1997):

f. 9 VAC 25-590-10 et seq. for 40 CFR Part 280, Subpart H (1997),
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g. 9 VAC 25-580-50 for 40 CFR 280 20. (

h. 9 VAC 25-580-60 for 40 CFR 280.21.

i. 9 VAC 25-580-70 for 40 CFR 280.22 (1997):

j. 9 VAC 25-580-90 %or 40 CFR 280.31;

k. 9 VAC 25-580-200 through 9 VAC 25-580-300 for 40 CFR 280.51 through 280.67:
. 9 VAC 25-580-310 for 40 CFR 280.70;

m. 9 VAC 25-580-320 through 9 VAC 25-580-350 for 40 CFR 280.71 through 280.74:
n. 9 VAC 25-550-330 for 40 CFR 280.72;

0. 9 VAC 25-580-20 through 9 VAC 25-590-160 for 40 CFR 280.90 through 280.111;
p. 9 VAC 25-590-40 for 40 CFR 280.93;

9. 9 VAC 25-590-170 for 40 CFR 280.112 (1997); and

r. 9 VAC 25-590-190 for 40 CFR 280.114.

APPENDIX |.
LETTER FROM CHIEF FINANCIAL OFFICER.

NOTE: The instructions in brackets are to be replaced by the relevant information and the
brackets deleted.

| am the chief financial officer of [insert name and address of the owner or operator or
guarantor]. This letter is in support of the use of [insert "the financial test of self-insurance,”

and/or "Guarantee"] to demonstrate financial responsibility for [insert: "taking corrective action”

and/or "compensating third parties for todily injury and property damage"] caused by “ ot
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"sudden accidental releases” and/or "nonsudden accidental releases"] in the amount of at least
(insert dollar amount] per occurrence and [insert dollar amount] annual aggregate arising from

®

operating (an) underground storage tank(s).

Underground storage tanks at the following facilities are assured by this financial test by this

[insert "owner or operator,” and/or "guarantor”]: [List for each facility the name and address of

‘the facility where tanks assured by this financial test are located, and whether tanks are assured

by this financial test. |f separate mechanisms or combinations of mechanisms are being used
to assure any of the tanks at this facility, list each tank assured by this financial test by the tank
identification number provided in the notification submitted pursuant to 9 VAC 25-580-70

(Underground Storage Tanks: Technical Standards and Corrective Action Requirements)].

A [insert "financial test," and/or "guarantee"] is also used by this [insert "owner or operator”
or "guarantor'] to demonstrate evidence of financial responsibility in the following amounts under
other EPA regulations or state programs authorized by EPA under 40 CFR Parts 271 and 145

(1997):

EPA Regulation for each state of business operations (specify state):

Amount
Closure (Sections 264.143 and 265.143) . . .. .. ....... S
Post-Closure Care (Sections 264.145 and 265.145)
.......................................... $___
Liability Coverage (Sections 264.147 and 265.147) ... .. S
Corrective Action (Section 264.101(b)) ... ........... S
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Plugging and Abandonment (Section 144 63) .. ... ... $

Other State Programs (specify state):

Closure . . ............. .. ... 5
Post-Closure Care . .. ... ... ... .. ... ... ..... 5__
Liability Coverage . ....... .. . .. ... ... ... .. $_
Corrective Action . . .. ... ... . .. ... ... .. .. ... S__
Plugging and Abandonment . e $

Virginia Hazardous Waste Management Reguiations:

Closure (9 VAC 20-60-810 C and 9 VAC 20-60-590C) .. $___

Post-Closure Care (9 VAC 20-60-810 E and 9 VAC 20-60-590 E) .
Liability Coverage (9 VAC 20-60-810 G and 9 VAC 20-60-590 G) S___
Corrective Action (9 VAC 20-60-790L 2) ............ $___
Plugging and Abandonment (40 CFR Section 144.63) (1997) S
TOTAL $

P —

This [insert "owner or operator," or "guarantor'] has not received an adverse opinion, a
disclaimer of opinion, or a "going concern” qualification from an independent auditor on his

financial statements for the latest completed fiscal year.

[Fill in the information for Alternative | if the criteria of 9 VAC 25-590-60 B are being ur 9
demonstrate compliance with the financial test requirements. Fill in the information for Alternative
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Il if the criteria of 9 VAC 25-580-60 C are being used to demonstrate compliance with the

financial test requirements.]

ALTERNATIVE |

1. Amount of annual UST aggregate coverage being assured by a financial test, and/or

guarantee....................... 3

2. Amount of corrective action, closure and post-closure care costs, liability coverage,

and ' plugging and abandonment costs covered by a financial test, and/or

guarantee......... $
3. Sumoflines 1and 2.............ccco v, $
4. Total tangible assets.................ccooe i $

5. Total liabilities [if any of the amount reported on line 3 is included in total liabilities, you

may deduct that amount from this line or add that amount to line 8]......... $

»

Tangible net worth [subtract line § from line 4]............ $
7. Is line 6 at least equal to line 1 above? Yes.... No.....
8. Is line 6 at least equal to the sum of line 1 plus 10 times line 27 Yes.... No....

9. Have financial statements for the latest financial reporting year been filed with the

Securities and Exchange Commission? Yes.... No....

10. Have financial statements for the latest financial reporting year been filed with the

Energy Information Administration? Yes.... No....

11. Have financial statements for the latest financial reporting year been filed with the
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Rural Electrification Administration? Yes.... No....

12. Has ﬁnancia.l information been provided to Dun and Bradstreet, and has Dun and
Bradstreet provided a financial strength rating at least equal to the amount of annual UST

aggregate coverage being assured according to the table below?

Annual Dun and Bradstreet
Aggregate Rating

Requirement

$20,000 EE ($20,000 to

$ 34,98 9)

$40,000 DC ($50.000 to
$74,999) !
$80,000 CB ($125,000 to
$199,999)
$150,000 BB ($200,000 to
$299,999)
$200,000 BB ($200,000 to
$299,999)

[Answer "Yes" only if both criteria have been met.] Yes.... No....

13. If you did not answer yes to one of lines 9 through 12, please attach a report from a
certified public accountant certifying that there are no material differences between the

data reported in lines 4 through 8 above and the financial statements for the: '
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financial reporting year.
ALTERNATIVE I

1. Amount of annual UST aggregate coverage being assured by a financial test, and/or

guarantee

2. Amount of corrective action closure and post-closure care costs, liability coverage, and

plugging and abandonment «costs covered by a financial test. and/or

guarantee........................ v
3. Sumoflinestand 2., $__
4. Total tangible assets......................c $__

5. Total liabilities [if any of the amount reported on line 3 is included in total liabilities, you

may deduct that amount from this line or add that amount to line 6)..................... $
8. Tangible net worth [subtract line S from line 4].............. $

7. Total assets in the U.S. [required only if less than 90% of assets are located in the

U-S-] ..................................... $

8. Is line 6 at least equal to line 1 above? Yes___ No___

9. Is line 8 at least equal to the sum of line 1 plus 6 times the sum of line 2? Yes___

No

10. Are at least 90% of assets located in the U.S.? [If "No,” complete line 11.] Yes__

No

11. Is line 7 at least equal to the sum of line 1 plus 6 times the sum of line 2?7 Yes___
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(Fill in either lines 12-15 or lines 16-18:]

12. Currentassets....................... S
13. Current liabilities......................................... $___
14. Net working capital subtract line 13 from line 12............. $

15. Is line 14 at least equal to the sum of line 1 plus 6 times the sum of line 27 Yes_

No

16. Current bond rating of most recent bond issue? -------
17. Name of rating service -------

18. Date of maturity of bond  ------- /

19. Have financial statements for the latest financial reporting year been filed with the
SEC, the Energy Information Administration, or the Rural Electrification Administration?

Yes___ No

[If "no,” please attach a report from an independent certified public accountant certifying that
there are no material differences between the data reported in lines 4-18 above and the financial

statements for the latest financial reporting year ]
[For Alternatives | and il complete the certification with this statement.]

| hereby certify that the wording of this letter is identical to the wording specified in Appendix

| of this chapter as such regulations were constituted on the date shown immediately below.

[Signature]
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[Name]
[Title]

[Date]

APPENDIX 1.

GUARANTEE.

[NOTE: The instructions in brackets are to be replaced by the relevant information and the

brackets deleted.]

Guarantee made this [date] by [name of guaranteeing entity], a business entity organized under
the laws of the state of [insert name of state], herein referred to as guarantor, to the State Water
Control Board of the Commonweaith of Virginia and to any and all third parties, and obligees, on

behaif of [owner or operator] of [business address].
Recitals.

(1) Guarantor meets or exceeds the financial test criteria of 9 VAC 25-590-80 B or C and
D of \Virginia Petroleum Underground Storage Tank Financial Responsibility
Requirements, 9 VAC 25-590-10 et seq., and agrees to comply with the requirements for

guarantors as specified in 9 VAC 25-590-70 B.

(2) [Owner or operator] owns or operates the following underground storage tank(s)
covered by this guarantee: [List the number of tanks at each facility and the name(s) and
address(es) of the facility(ies) where the tanks are located. If more than one instrument

is used to assure different tanks at any one facility, for each tank covered by this
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instrument, list the tank identification number provided in the notification submirt;éd
pursuant to § VAC 25-580-70. (Underground Storage Tanks: Technical Standards and
Corrective Action Requirements). and the name and address of the facility]. This
guarantee satisfies this chapter's requirements for assuring funding for [insert; “taking
corrective action" and/or "compensating third parties for bodily injury and property damage
caused by" either "sudden accidental releases" or "nonsudden accidental releases” or
"accidental releases" if coverage is different for different tanks or locations, indicate the
type of coverage applicable to each tank or location] arising from operating the above-
identified underground storage tank(s) in the amount of [insert dollar amount] per

occurrence and [insert dollar amount] annual aggregate.

(3) [Insert appropriate phrase: "On behalf of our subsidiary” (if guarantor is corpg

parent of the owner or operator); "On behalf of our affiliate" (if guarantor is a related firm
of the owner or operator); or "Incident to our business relationship with" (if guarantor is
providing the guarantee as an incident to a substantial business relationship with owner
or operator)] [owner or operator], guarantor guarantees to the State Water Control Board

and to any and all third parties that:

In the event that [owner or operator] fails to provide alternate coverage within 60 days
after receipt of a notice of cancellation of this guarantee and the State Water Control
Board has determined or suspects that a release has occurred at an underground storage
tank covered by this guarantee, the guarantor, upon instructions from the State Water
Control Board, shall fund a standby trust fund in accordance with the provisions of 3 VAC

25-590-170, in an amount not to exceed the coveragé limits specified above.
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In the event that the State Water Control Board determines that [owner or ocerator) has
failed to perform corrective action for releases arising out of the operation of the above-
identified tank‘(s)'in accordance with 9 VAC 25-580-230 through 9§ VAC 25-580-300
(Underground Storage Tanks: Technical Standards and Corrective Action Requirements).
the guarantor upon written instructions from the State Water Control Board shall fund a

standby trust in accordance with the provisions of 9 VAC 25-590-170, in an amount not

to exceed the coverage limits specified above.

If [owner or operator] fails to satisfy a judgment or award based on a determination of
liability for bodily injur& or property damage to third parties caused by ["sudden” and/or
"nonsudden] accidental releases arising from the operation’of the above-identified tank(s),
or fails to pay an amount agreed to in settlement of a claim arising from or alleged to arise
from such injury or damage, the guarantor, upon written instructions from the State Water
Control Board, shall fund a standby trust in accordance with the provisions of 9 VAC 25-
590-170 to satisfy such judgment(s), award(s), or settlement agreement(s) up to the limits

of coverage specified above.

(4) Guarantor agrees that if, at the end of any fiscal year before cancellation of this
guarantee, the guarantor fails to meet the financial test criteria of 9 VAC 25-590-60 B or
C and D, guarantor shall send within 120 days of such failure, by certified mail, notice to
[owner or operator]. The guarantee will terminate 120 days from the date of receipt of

the notice by [owner or operator], as evidenced by the return receipt.

(5) Guarantor agrees to notify [owner or operator] by certified mail of a voluntary or

invol.untary proceeding under Title 11 (Bankruptcy), U.S. Code, naming guarantor as
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debtor, within 10 days after commencement of the proceeding.

(6) Guarantor agrees to remain bound under this guarantee notwithstanding any

modification or aiteration of any obligation of [owner or operator] pursuant to 9 VAC 25-

580-10 et seq. and 9 VAC 25-590-10 et seq..

(7) Guarantor agrees to remain bound under this guarantee fi::r so long as [owner or
operator] shall comply with the applicable financial responsibility requirements of 9 VAC
25-590-10 et seq. for the above-identified tank(s), except that guarantor may cancel this
guarantee by sending notice by certified mail to [owner or operator], such cancellation to
become effective no earlier than 120 days after receipt of such notice by [owner or

operator], as evidenced by the return receipt.

(8) The guarantor’s obligation does not apply to any of the following:

/
{
{

(a) Any obligation of [insert owner or operator] under a workers compensation,

disability benefits, or unemployment compensation law or other similar law;

(b) Bodily injury to an employee of [insert owner or operator] arising from, and in the

course of, employment by [insert owner or operator};

(c) Bodily injury or property damage arising from the ownership, maintenance, use, or

entrustment to others of any aircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented, loaned to, in the care, custody,
or control of, or occupied by [insert owner or operator] that is not the direct result of

a release from a petroleum underground storage tank;

(e) Bodily damage or property damage for which [insert owner or operator] is ob! R
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to pay damages by reason of the assumption of liability in a contract or agrecment

other than a contract or agreement entered into to meet the requirements of 9 VAC 25-

590-40.

(9) Guarantor expressly waives notice of acceptance of this guarantee by the State Water

Control Board, by any or all third parties. or by [owner or operator].

| hereby certify that the wording of this guarantee is identical to the wording specified
in Appendix |l of 9 VAC 25-590-10 et seq. as such regulations were constituted on the

effective date shown immediately beiow.
Effective date:
[Name of guarantor]
[Authorized signature for guafantor]
[Name of person signing]
[Title of person signing]
Signature of witness or notary:
APPENDIX Ill.
ENDORSEMENT.

[NOTE: The instructions in brackets are to be replaced by the relevant information and the

brackets deleted.]
Name: [name of each covered location]

Address: [address of each covered location]
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Policy number: (
Period of coyerage: [current policy period]

Name of [Insurer or Group Self Insurance Pool):

Address of [Insurer or Group Self Insurance Pooll:

Name of Insured:

Address of Insured:

Endorsement:

1. This endorsement certifies that the policy to which the endorsement is attached
provides liability insurance covering the following underground storage tanks in connection with
the insured’s obligation to demonstrate financial responsibility under the Virginia Petrc%'"‘“

Underground Storage Tank Financial Requirements Regulation (9 VAC 25-590-10 et seq.v).

[List the number of tanks at each facility and the name(s)

“and address(es) of the facility(ies) where the tanks are located. If more than one instrument is
used to assure different tanks at any one facility, for each tank covered by this instrument, list
the tank identification number provided in the notification submitted pursuant to 9 VAC 25-580-70
(Underground Storage Tanks: Technical Standards and Corrective Action Requirements), and

the name and address of the facility.]

for [insert: "taking corrective action” and/or "compensating third parties for bodily injury and
property damage caused by" either "sudden accidental releases” or "nonsudden accidental
releases” or "accidental releases";] in accordance with and subject to the limits of liability,

exclusions, conditions, and other terms of the policy; [if coverage is different for different e
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or locations, indicate the type of coverage applicable to each tank or location] arising from

operating the underground storage tank(s) identified above.

The limits of liability are [insert the dollar amount of the corrective action "each
occurrence” and third party "each occurrence” and "annual aggregate" limits of the Insurer's or
Group's liability; if the amount of coverage is different for different types of coverage or for
different underground storage tanks or locations, indicate the amount of coverage for each type
of coverage and/or for each underground storage tank or location], exclusive of legal defense
costs, which are subject to a separate limit under the policy. This coverage is provided under

[policy number]. The effective date of said policy is [date].

2. The insurance afforded with respect to such occurrences is subject to all of the terms
and conditions of the policy; provided, however, that any provisions inconsistent with subsections
(a) through (d) for occurrence policies and (a) through (e) for claims-made policies of this

Paragraph 2 are hereby amended to conform with subsections (a) through (e):

a. Bankruptcy or insolvency of the insured shail not relieve the ["Insurer” or "Pool"] of

its obligations under the policy to which this endorsement is attached.

b. The ["Insurer” or "Eool”] is liable for the payment of amounts within any deductible
applicable to the policy to the provider of corrective action or a damaged third-party, with a right
of reimbursement by the insured for any such payment made by the ["Insurer” or "Pool"]. This
provision does not apply with respect to that amount of any deductible for which coverage is
demonstrated under another mechanism or combination of mechanisms as specified in 8 VAC

25-580-60 through 9 VAC 25-590-110.

c. Whenever requested by the State Water Control Board, the ["Insurer" or "Pool”]
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agrees to furnish to State Water Control Board the signed duplicate original of the policy ano(\‘

endorsements.

.

d. Canceillation or any other termination of the insurance by the ["Insurer” or "Pool"],
except for nonpayment of premium or misrepresentation by the insured, will be effective anly
upon written notice and only after the expiration of 60 days after a copy of such written notice
is received by the insured. Cancellation %or nonpayment of premium or misrepresentation by the

insured will be effective only upon written notice and only after expiration of a minimum of 15

days after a copy of such written notice is received by the insured.
[Insert for claims-made policies:

e. The insurance covers claims ‘otherwise covered by the policy that are reported to
the ["Insurer” or "Pool"] within six months of the effective date of cancellation or nonrenew, o
the policy except where the new or renewed policy hés the same retroactive date or a retroab.tivé
date earlier than that of the prior policy, and which arise out of any covered occurrence that
commenced after the policy retroactive date, if applicable, and prior to such policy renewal or
termination date. Claims reported during such extended reporting périod are subject to the

terms, conditions, limits, including limits of liability, and exclusions of the policy.]

| hereby certify that the wording §f this endorsemgnt is in no respect less favorable
than the coverage specified in APPENDIX Il of 9 VAC 25-590-10 et seq. and has been so
certified by the State Corporation Commission of the Commonweaith of Virginia. | further certify
that the ["Insurer" or "Pool'] is ["licensed to transact the business of insurance or eligible ta

provide insurance as an excess or surplus lines insurer in the Commonwealth of Virginia"].
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(Signature of authorized representative of Insurer or Grbup Self Insurance Pool]
[Name of person signing]

[Title of person signing], Authorized Representative of [name of Insurer or Group Self Insurance

Pool]
[Address of Represgntative}
APPENDIX IV.
CERTIFICATE OF INSURANCE.

[NOTE: The instructions in brackets are to be replaced by the relevant information and the

brackets deleted.]
Name: [name of each covered location]
Address: [address of each covered location]
Policy number:'
Endorsement (if applicable):
Period of coverage: [current policy period]
Name of [Insurer or Group Self Insurance Pool:
Address of [Insurer or Group Self Insurance Pool:
Name of Insured:
Address of Insured:

Certification:
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1. [Name of Insurer or Group Self Insurance Pool], [the “Insurer".or "Pool"], as identied
above, hereby certifies that it has issued liability insurance covering the following underground
storage tank(s) in connection with the insured's aobligation to demonstrate financial responsibility

under the Virginia Petroleum Underground Storage Tank Financial Requirements Regulation (9

VAC 25-590-10 et seq.).

[List the number of tanks at each facility and the name(s) and address(es) of the
facility(ies) where the tanks are located. If more than one instrument is used to assure different
tanks at any one facility, for each tank covered by this instrument, list the tank identification
number provided in the notification submitted pursuant to 8 VAC 25-590-70 (Underground
Storage Tanks, Technical Standards and Corrective Action Requirements), and the name and

address of the facility.]

for [insert: "taking corrective action” and/or "compensating third parties for bodily injury ar;d
property damage caused by" either "sudden accidental releases" or "nonsudden accidental
releases" or "accidental releases"]; in accordance with and subject to the limits of liability,
exclusions, conditions, and other terms of the policy; [if coverage is different for different tanks
or locations, indicate the type of coverage applicable to each tank or location] arising from

operating the qnderground storage tank(s) identified above.

The limits of liability are [insert the dollar amount of the corrective action "each
occurrence” and third party “each occurrence" and "annual aggregate” limits of the insurer's or
Group's liability; if the amount of coverage is different for different types of coverage or for
different underground storage tanks or locations, indicate the amount of coverage for each type

of coverage and/or for each underground storage tank or location], exclusive of legal d 3
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costs, which are subject to a separate limit under the policy. This coverage is provided under

[policy number]. The effective date of said policy is [date].

2. The ["Insurer” or "Pool"] further certifies the following with respect to the insurance

described in Paragraph 1:

a. Bankruptcy or insolvency of the insured shall not relieve the ["Insurer” or "Pooi"] of

its obligations under the policy to which this certificate applies.

b. The ["Insurer" or "Poal"] is liable for the payment of amounts within any deductible
applicable to the policy to the provider of corrective action or a damaged third party, with a right
of reimbursement by the insured for any such payment made by the ["Insurer or "Pool"]. This
provision does not apply with respect to that amount of any deductible for which coverage is
demonstrated under another meciwanism or combination of mechanisms as specified in 9 VAC

25-590-60 through 9 VAC 25-590-110.

¢. Whenever requested by the State Water Control Board, the ["Insurer" or "Pool"]
agrees to furnish to the State Water Control Board a signed duplicate original of the policy and

all endorsements.

d. Cancellation or any other termination of the insurance by the ["Insurer" or "Pool"],
except for nonpayment of premium or misrepresentation by the insured, will be effective only
upon written notice and only after the expiration of 60 days after a copy of such written notice
is received by the insured. Cancellation for nonpayment of premium or misrepresentation by the
insured will be effectiv_e only upon written notice and only after expiration of a minimum of 15

days after a copy of such written notice is received by the insured.

[Insert for claims-made policies)
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e

e. The insurance covers claims otherwise covered by the policy that are reporte(e.n —
the ["Insurer” or "Pooi"] mthm six months of the effective date of cancellation or nonrenewal of
the policy except where the new or renewed policy has the same retroactive date or a retroactive
date earlier than that of the prior policy, and which arise out of any covered occurrence that
commenced after the policy retroactive date, if applicable, and prior to such policy renewal or
termination date. Claims reported during such extended reporting period are subject to the

terms, conditions, limits, including limits of liability, and exclusions of the policy.

| hereby certify that the wording of this instrument is identical to the wording in
APPENDIX IV of 9 VAC 25-5390-10 et seq. and that the ["Insurer” or "Pool"] is ['licensed to
transact the business of insurance, or eligible to provide insurance as an excess or approved

surplus lines insurer, in the Commonwealth of Virginia"].
[Signature of authorized representative of Insurer]
[Type name] [Title], Authorized Representative of [name of Insurer or Group Self insurance Pool]
‘[Address of Representative]

APPENDIX V.

PERFORMANCE BOND.

[INOTE: The instructions in brackets are to be replaced by the relevant information and the

brackets deleted.)
Date bond executed:
Period of coverage:
Principal: [legal name and business address of owner or operator.]

50



Ill 1f

Type of organization: [insert “individual” "joint venture," "partnership,” or “corporation”]

State of incorporation (if applicable):

Surety(ies): [ﬁame(s) and business address(es)]

Scope of coverage: [List the number of tanks at each facility and the name(s) and
address(es) of the facility(ies) where the tanks are located. If more than one instrument
is used to assure different tanks at any one facility, for each tank covered by this
instrument, list the tank identification number provided in the notification submitted
pursuant to 9 VAC 25-580-70 (Underground Storage Tanks: Technical Standards and
Corrective Action Requirements), and the name and address of the facility. List the
coverage guaranteed by the bond: "taking corrective action" and/or "compensating third
parties for bodily injury and property damage caused by" either "sudden accidental
releases” or "nonsudden accidental releases" or "accidental releases" "arising from

operating the underground storage tank"}.
Penal sums of bond:
Corrective Action (per occurrence) $.....
Third Party Liability (per occurrence) $.....
Annual aggregate $.....
Surety’s bond number:

Know all Persons by These Presents, that we, the principal and Surety(ies), hereto are
firmly bound to the State Water Control Board of the Commonweaith of Virginia, in the

. above penal sums for the payment of which we bind ourselves, our heirs, executors,
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administrators, successors, and assigns jointly and severally; provided that, where(x..e
Surety(ies) are corporations écting as co-sureties, we, the Sureties, bind ourselves in such
sums jointly and ;everany only for the purpose of allowing a joint action or actions against
any or all of us, and for all other purposes each surety binds itself, jointly and severally
with the Principal, for the payment of such sums only as is set forth opposite the name of
such Surety, but if no limit of liability is indicated, the limit of liability shail be the full

amount of the penal sums.

Whereas said Principal is required under § 62.1-44.34:8 through § 62.1-44.34:12 of the
Code of Virginia, Subtitie | of the Resource Conservation and Recovery Act (RCRA), as
amended, and under the Virginia Petroleum Underground Storage Tank Financial
Requirements Regulation (9 VAQ 25-590-10 et seq.), to provide financial assurance for
linsert: "taking corrective action" and/or "compensating third parties for bodily injury ..id
property damage caused by" either "sudden accidental releases" or "nonsudden accidental
releases” or "accidental releases"”; if coverage is different for different tanks or locations,
indicate the type of coverage applicable to each tank or location] arising from operating

the underground storage tanks identified above, and

Whereas said Principal shall establish a standby trust fund as is required when a surety

bond is used to provide such financial assurance;

Now, therefore, the conditions of the obligation are such that if the Principal shall faithfully
['take corrective action, in accordance with Part VI of 9 VAC 25-580-230 through 25-580-
300. (Underground Storage Tanks: Technical Standards and Corrective Action

Requirements) and the State Water Control Board's instructions for," and/or "comp! 2
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injured third parties for bodily injury and property damage caused by" either "sudden” or
“nonsudden” or "sudden and nonsudden"] accidental releases arising from operating the
tank(s) identified ‘above. or if the Principal shall provide alternate financial assurance. as
specified in 9 VAC 25-590-10 et seq.. within 120 days after the date the notice of

cancellation is received by the Principal from the Surety(ies), then this obligation shall be

null and void; otherwise it is to remain in full force and effect.
Such obligation does not apply to any of the following:

(a) Any obligation of [insert owner or operator] under a workers compensation,

disability benefits, or unemployment compensation law or other similar law;

(b) Bodily injury to an employee of [insert owner or operator] arising from, and in the

course of, employment by [insert owner or operator);

(¢) Bodily injury or property damage arising from the ownershi(p, maintenance, use, or

entrustment to others of any aircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented, icaned to, in the care, custody,
or control of, or occupied by [insert owner or operator] that is not the direct result of

a release from a petroleum underground storage tank;

(e) Bodily injury or property damage for which [insert owner or operator] is obligated
to pay damages by reason of the assumption of liability in a contract or agreement
other than a contract or agreement entered into to meet the requirements of 9 VAC 25-

590-40.

The Surety(ies) shall become liable on this bond obligation only when the Principal has
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failed to fulfill the conditions described above. (

Upon nctiﬁca’tion‘.by the State Water Control Board that the Principal has failed to ["take
corrective action, in accordance with Part VI of 9 VAC 25-580-230 through 25-580-300
and the State Water Control Board’s instructions," and/or "compensate injured third
parties”] as guaranteed by this bond, the Surety(ies) shall either perform ["corrective action
in, accordance with 9 VAC 25-580-10 et seq. and the board's instructions,” and/or "third
party liability compensation"] or place funds in an amount up to the annual aggregate
benal sum into the standby trust fund as directed by the State Water Control Board under

9 VAC 25-590-170.

Upon notification by the State Water Control Board that the Principal has failed to provide
alternate financial assurance within 60 days after the date the notice of cancellatio=~
recei\;ed by the Principal from the Surety(ies) and that the State Water Control Boar&‘ua’s
determined or suspects that a release has occurred, the Surety(ies) shall place funds in
an amount not exceeding the annual aggregate penal sum into the standby trust fund as

directed by the State Water Control doard under 9 VAC 25-590-170.

The Surety(ies) hereby waive(s) notification of amendments to applicable laws, statutes,
rules, and regulations and agrees that no such amendment shall in any way alleviate its

(their) obligation on this bond.

The liability of the Surety(ies) shall not be discharged by any payment or succession of
payments hereunder, unless and until such payment or payments shali amount in the
annual aggregate to the penal sum shown on the face of the bond, but in no event shail

the obligation of the Surety(ies) hereunder exceed the amount of said annual aggl
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penal sum.

The Surety(ies) may cancel the bond by sending notice of cancellation by certified mail
to the principal, provided, however, that cancellation shall not occur during the 120 days
beginning on the date of receipt of the notice of cancellation by the principal, as evidenced

by the return receipt.
The Principal may terminate this bond by sending written notice to the Surety(ies).

in Witness Thereof, the Principal and Surety(ies) have executed this Bond and have

affixed their seals on the date set forth above.

The persons whose signatures appear below hereby certify that they are authorized to
execute this surety bond on behalf of the Principal and Surety(ies) and that the wording
of this surety bond is identical to the wording specified in Appendix V of 9 VAC 25-590-10

et seq. as such regulations were constituted on the date this bond was executed.
PRINCIPAL
(Signature(s)]
[Name(s)]
[Title(s)]
[Corporate seal]
CORPORATE SURETY(IES)
[Name and address]

State of Incorporation:
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Liability limit.......... .. S &
[Signature(s)]

[Name(s) and title(s)]

[Corporate seal]

[For every co-surety, provide signature(s). corporate seal, and other information in the same

manner as for surety above.]

APPENDIX V1.
IRREVOCABLE STANDBY LETTER OF CREDIT.

[NOTE: The instructions in brackets are to be replaced by the relevant information and the

brackets deleted.]
[Name and address of issuing institution]

[Name and address of the Executive Director of the State Water Control Board of the

Commonweaith of Virginia and Director(s) of other state implementing agency(ies)]

Dear Sir or Madam: We hereby establish our Irrevocable Standby Letter of Credit No . . .
. in your favor, at the request and for the account of [owner or operator name] of [address] up
to the aggregate amount of [in words] U.S. dollars ($[insert dollar amount]), available upon
presentation [insert, if more than one director of a state implementing agency is a beneficiary,

"by any one of you"] of
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(1) your sight draft, bearing reference to this letter of credit, No. . . and

(2) your signed statenjent reading as follows: "l certify that the amount of the draft is payable
pursuant to regulation's issued under authority of §§ 62.1-44.34:8 through 62.1-44.34:12 of the

Code of Virginia and Subtitle | of the Resource Conservation and Recovery Act of 1976, as

amended."

This letter of credit may be drawn on to cover [insert: "taking corrective action" and/or
"compensating third parties for bodily injury and property damage caused by" either “sudden
accidental releases" or "nonsudden accidental releases” or "accidental releases"] arising from
operating the underground storage tank(s) identified below in the amount of [in words] $ (insert

dollar amount] per occurrence and [in words] $ [insert dollar amount] annual aggregate:

(List the number of tanks at each facility and the name(s) and address(es) of the facility(ies)
where the tanks are located. If more than one instrument is used to assure different tanks at
any one facility, for each tank covered by this instrument, list the ta»nk identification number
" provided in the notification submitted pursuant to 9 VAC 25-580-70 (Underground Storage Tanks:
Technical Standards and Corrective Action Requirements), and the name and address of the

facility.]
The letter of credit may not be drawn on to cover any of the following:

(a) Any obligation, of [insert owner or operator] under a workers compensation, disability

benefits, or unemployment compensation law or other similar law;

(b) Bodily injury to an employee of [insert owner or operator] arising from, and in the

course of, employment by [insert owner or operator];
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-

(c) Bodily injury or property damage arising from the ownership, maintenance. uséx .

entrustment to others of any aircraft, motor vehicle, or watercraft:

(d) Property damage to any property owned, rented, loaned to, in the care, custody, or
control of, or occupied by [insert owner or operator] that is not the direct result of a release

from a petroleum underground storage tank;

(e) Bodily injury or property damage for which [insert owner or operator] is obligated to
pay damages by reason of the assumption of liability in a contract or agreement other than
a contract or agreement entered into to meet the requirements of 9 VAC 25-580-40

(Virginia Petroleum Underground Storage Tank Financial Responsibility Requirements).

This letter of credit is effective as of [date] and shalil expire on [date], but such expiration date
shall be automatically extended for a period of [at least the length of the original ter‘r{' B
[expiration date] and on each successive expiration date, unless, at least 120 days before the
“current expiration date, we notify [owner or operator] by certified mail that we have decided not
to extend this letter of credit beyond the current expiration date. In the event that [owner or
operator] is so notified, any unused portion of the credit shall be available upon presentation of

your sight draft for 120 days after the date of receipt by [owner or operator], as shown on the

signed return receipt.

Whenever this letter of credit is drawn on under and in compliance with the terms of this credit,
we shall duly honor such draft upon presentation to us, and we shall deposit the amount of the
draft directly into the standby trust fund of [owner or operator] in accordance with your

instructions.

We certify that the wording of this letter of credit is identical to the wording speciti. . «n
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Appendix VI of 9 VAC 25-590-10 et seq. as such regulations were constituted on the date shown

immediately below.
(Signature(s) and title(s) of official(s) of issuing institution]

[Date]

This credit is subject to [insert "the most recent edition of the Uniform Customs and Practice
for Documentary Credits, published and copyrighted by the International Chamber of Commerce. "

or "the Uniform Commercial Code"].

APPENDIX VII.

TRUST AGREEMENT.

[NOTE: The instructions in brackets are to be replaced by the relevant information and the

brackets deleted.]

Trust agreement, the "Agreement," entered into as of [date] by and between [name of the
owner or operator], a [name of state] [insert "corporation,” "partnership,” "association,” or
“proprietorship"], the "Grantor," and [name of corporate trustee], [insert "Incorporated in the state

of. . . .. “ or "a national bank"}, the "Trustee."

Whereas, the State Water Control Board of the Commonweaith of Virginia has established
certain regulations applicable to the Grantor, requiring that an owner or operator of an
underground storage tank shall provide assurance that funds will be available when needed for
corrective action and third party compensation for bodily injury and property damage caused by
sudden and nonsudden accidental releases arising from the operation of the underground storage

tank. The attached Schedule A lists the number of tanks at each facility and the name(s) and
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address(es) of the facility(ies) where the tanks are located that are covered by the standby gﬂ.«

agreement.

Whereas, the Grantor has elected to establish [insert either "a guarantee," "surety bond.” or
"letter of credit"] to provide all or part of such financial assurance for the underground storage
tanks identified herein and is required to establish a staridby trust fund able to accept payments

from the instrument (This paragraph is only applicable to the standby trust agreement.);

Whereas, the Grantor, acting through its duly authorized officers, has selected the Trustee to

be the trustee under this agreement, and the Trustee is williﬁg to act as trustee;
Now, therefore, the Grantor and the Trustee agree as follows:

Section 1. Definitions. As used in this Agreement:

-
i

(@) The term "Grantor" means the owner or operator who enters into this Agreemer%k "

any successors or assigns of the Grantor.

(b) The term "Trustee" means the Trustee who enters into this Agreement and any

successor Trustee.

(c) "9 VAC 25-590-10 et seq.” is the Petroleum Underground Storage Tank Financial
Requirements Regulation promulgated by the State Water Control Board for the

Commonwealth of Virginia.
Section 2. ldentification of the Financial Assurance Mechanism.

This Agreement pertains to the {identify the financial assurance mechanism, either a guarantee,
surety bond, or letter of credit, from which the standby trust fund is established to receive

t

payments (This paragraph is only applicable to the standby trust agreement.)].
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Section 3. Establishment of Fund.

The Grantor and the "Trustee hereby establish a trust fund, the "Fund," for the benefit of the
State Water Control Board of the Commonwealth of Virginia. The Grantor and the Trustee intend
that no third party have access to the Fund except as herein provided. [The Fund is established
initially as a standby to receive payments and shall not consist of any property.] Payments made
by the provider of financial assurance pursuant to the State Water Control Board's instruction are
transferred to the Trustee and are referred to as the Fund, together with all earnings and profits
thereon, Iess.any payments or distributions made by the Trustee pursuant to this Agreement.
The Fund shall be held by the Trustee, IN TRUST, as hereinafter provided. The Trustee shall
not be responsible nor shall it undertake any responsibility for the amount or adequacy of, nor
any duty to collect from the Grantor as provider of financial assurance, any payments necessary

to discharge any liability of the Grantor established by the State Water Control Board.
Section 4. Payment for ["Corrective Action" and/or "Third Party Liability Claims"].

The Trustee shall make payments from the Fund as the State Water Control Board shall direct,
in writing, to provide for the payment of the costs of [insert: "taking corrective action" and/or
"compensating third parties for bodily injury and property damage caused by’ either "sudden
accidental releases” or "nonsudden accidental releases" or "accidental releases"] arising from

operating the tanks covered by the financial assurance mechanism identified in this Agreement.
The Fund may not be drawn upon to cover any of the following:

(a) Any obligation of [insert owner or operator] under a workers compensation, disability

benefits, or unempioyment compensation law or other similar law;

(b) Bodily injury to an employee of [insert owner or operator] arising from, and in the

71



course of, employment by [insert owner or operator]; (

(¢) Bodily injury or property damage arising from the ownership, maintenance, use, or

entrustment to others of any aircraft, motor vehicle, or watercraft;

(d) Property damage to any property bwned, rented, loaned to, in the care, custody, or

control of, or occupied by [insert owner or operator] that is not the direct result of a release

from a petroleum underground storage tank;

(e) Bodily injury or property damage for which [insert owner or operator] is obligated to
pay damages by reason of the assumption of liability in a contract or agreement other than

a contract or agreement entered into to meet the requirements of 9 VAC 25-590-40.

The Trustee. shall reimburse the Grantor, or other persons as specified by the State Water
Control Board, from the Fund for corrective action expenditures and/or third party liability c -
in such amounts as the State Water Control Board shall direct in writing. In addition, the Trustee
shall refund to the Grantor such amounts as the State Water Control Board specifies in writing.

Upon refund, such funds shall no longer constitute part of the Fund as defined here.
Section 5. Payments Comprising the Fund.

Payments made to the Trustee for the Fund shall consist of cash and securities acceptable

to the Trustee.
Section 6. Trustee Management.

The Trustee shall invest and reinvest the principal and income of the Fund and keep the Fund
invested as a single fund, without distinction between principal and income, in accordance with

general investment policies and guidelines which the Grantor may communicate in writing 2
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Trustee from time to time, éubject. however, to the provisions of this section. In investing,
reinvesting, exchanging, selling, and managing the Fund, the Trustee shall discharge his duties
with respect to the trus‘t. fund solely in the interest of the beneficiaries and with the care. skill.
prudence, and diligence under the circumstances then prevailing which persons of prudence.
acting in a like capacity and familiar with such matte;'s, would use in the conduct of an enterprise

of a like character and with like aims, except that:

(i) Securities or other obligations of the Grantor, or any other owner or operator of the
tanks, or any of their affiliates as defined in the Investment Company Act of 1940, as
amended, 15 USC § 80a-2(a), shall not be acquired or held, unless they are securities or

other obligations of the federal or a state government;

(i) The Trustee is authorized to invest the Fund in time or demand deposits of the

Trustee, to the extent insured by an agency of the federal or state government; and

(iiiy The Trustee is authorized to hold cash awaiting investment or distribution uninvested

for a reasonable time and without liability for the payment of interest thereon.
Section 7. Commingling and Investment.
The Trustee is expressly authorized in its discretion:

(a) To transfer from time to time any or ail of the assets of the Fund to any common,
commingled, or collective trust fund created by the Trustee in which the Fund is eligible
to participate, subject to all of the provisions thereof, to be commingled with the assets of

other trusts participating therein; and

(b) To purchase shares in any investment company registered under the Investment
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Company Act of 1940, 15 USC § 80a-1 et seq., including one which may be creag’m.
managed, underwritten, or to which investment advice is rendered or the shares of which

are sold by the Trustee. The Trustee may vote such shares in its discretion.

Section 8. Express Powers of Trustee.

Without in any way limiting the powers and discretions conferred upon the Trustee by the other

provisions of this Agreement or by law. the Trustee is expressly authorized and empowered:

(a) To sell, exchange, convey, transfer, or otherwise dispose of any property held by it,
by public or private sale. No person dealing with the Trustee shail be bound to see to the

application of the purchase money or to inquire into the validity or expediency of any such

sale or other disposition;

(b) To make, execute, acknowiedge, and deliver any and all documents of transfer{
conveyance and any and all other instruments that may be necessary or appropriate to

carry out the powers herein granted;

(c) To register any securities held in the Fund in its own name or in the name of a
nominee and to hold any security in bearer form or in book entry, or to combine
certificates representing such securities with certificates of the same issue held by the
Trustee in other fiduciary capacities. or to deposit or arrange for the deposit of such
securities in a qualified central depository even though, when so deposited, such securities
‘may be merged and held in bulk in the name of the nominee of such depository with other
securities deposited therein by another person, or to deposit or arrange for the deposit of
any securities issued by the United States Government, or any agency or instrumentality

thereof, with a Federal Reserve bank, but the books and records of the Trustee shu. at
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all times show that all such securities are part of the Fund;

(d) To deposit any cash in the Fund in interest-bearing accounts maintained or savings
certificates issued by the Trustee, in its separate corporate capacity, or in any other
banking institution affiliated with the Trustee, to the extent insured by an agency of the

federal or state government; and
(e) To compromise or otherwise adjust all claims in favor of or against the Fund.
Section 9. Taxes and Expenses.

lAIl taxes of any kind that may be assessed or levied against or in respect of the Fund and all
brokerage commissions incurred by the Fund shall be paid from the Fund. All other expenses
incurred by the Trustee in connection with the administration of this Trust, including fees for legal
services rendered to the Trustee, the compensation of the Trustee to the extent not paid directly
by the Grantor, and all other proper charges and disbursements of the Trustee shall be paid from

the Fund.
Section 10. Advice of Counsel.

The Trustee may from time to time consult with counsel, who may be counsel to the Grantor,
with respect to any questions arising as to the construction of this Agreement or any action to
" be taken hereunder. The Trustee shail be fully protected, to the extent permitted by law, in

acting upon the advice of counsel.
Section 11. Trustee Compensation.
The Trustee shall be entitled to reasonable compensation for its services as agreed upon in

writing from time to time with the Grantor.
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Section 12. Successor Trustee. (

The Trustee may regign or the Grantor may replace the Trustee, but such resignation or
replacement shall not be effective until the Grantor has appointed a successor trustee and this
successor accepts the appointment. The successor trustee shall have the same powers and
duties as those conferred upon the Trustee hereunder. Upon the successor trustee’s acceptance
of the appointment, the Trustee shall assign, transfer, and pay over to the successor trustee the
funds and properties then constituting the F .~d. If for any reason the Grantor cannot or does
not act in the event of the resignation of the Trustee, the Trustee may apply to a court of
competent jurisdiction for the appointment of a successor trustee or for instructions. The
successor trustee shall specify the date on which it assumes administration of the trust in writing
sent to the Grantor and the present Trustee by certified mail 10 days before such chamne

(

becomes effective. Any expenses incurred by the Trustee as a result of any of the .cts

contemplated by this Section shall be paid as provided in Section 9.

Section 13. Instructions to the Trustee.

All orders, requests, and instructions by the Grantor to the Trustee shall be in writing, signed
by such persons as are designated in the attached Schedule B or such other designees as the
Grantor may designate by amendment to Schedule B. The trustee shall be fuily protected in
acting without inquiry in accordance with the Grantor's ordérs, requests, and instructions. All
orders, requests and instructions by the State Water Control Board to the Trustee shall be in
writing, signed by the Executive Director of the State Water Control Board, and the Trustee shail
act and shall be fully protected in acting in accordance with such orders, requests, and

instructions. The Trustee shall have the right to assume, in the absence of written notice 2
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contrary, that no event constituting a change or a termination of the authority of any person to
act on behalf of the Grantor or the State Water Control Board hereunder has occurred. The

L

Trustee shall have no duty to act in the absence of such orders, requests, and instructions from

the Grantor and/or the State Water Control Board, except as provided for herein.

Section 14. Amendment of Agreement.

This Agreement may be amended by an instrument in writing executed by the Grantor and the

Trustee, or by the Trustee and the State Water Control Board if the Grantor ceases to exist.
Section 15. Irrevocability and Termination.

Subject to the right of the parties to amend this Agreement as provided in Section 14, this
Trust shall be irrevocable and shall continue until terminated at the written direction of the
Grantor and the Trustee, or by the Trustee and the State Water Control Board, if the Grantor
ceases to exist. Upon termination of the Trust, all remaining trust property, less final trust

administration expenses, shall be delivered to the Gljantor.
Section 16. Immunity and Indemnification.

The Trustee shall not incur personal liability of any nature in connection with any act or
omission, made in good faith, in the administration of this Trust, or in carrying out any directions
by the Grantor or the State Water Control Board issued in accordance with this Agreement. The
Trustee shall be indemnified and saved harmless by the Grantor, from and against any personal
Iiability to which the Trustee may be subjected by reason of any act or conduct in its official
capacity, including all expenses reasonably incurred in its defense in the event the Grantor fails

to provide such defense.
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Section 17. Choice of Law. &

This Agreement shall be administered, construed, and enforced according to the laws of the

Commonwealth of Vifginia, or the Comptroller of the Currency in the case of National Association

banks.
Section 18. Interpretation.

As used in this Agreement, words in the singular include the plural and words in the plural
include the singular. The descriptive headings for each section of this Agreement shall not affect

the interpretation or the legal efficacy of this Agreement.

In Witness whereof the parties have caused this Agreement to be executed by their respective

officers duly authorized and their corporate seais (if applicable) to be hereunto afﬂxedv

/
attested as of the date first above written. The parties below certify that the wording 0. .
Agreement is identical to the wording specified in Appendix VIl of 9 VAC 25-580-10 et seq. as

such regulations were constituted on the date written above.
(Signature of Grantor]
{Name of the Grantor]
[Title]
Attest:
[Signature of Trustee]

[Name of the Trustee}

[Title]
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[Seal]

[Signature of \Aﬁtnessj
[(Name of Witness]
[Title]

[Seal]

APPENDIX VIIL.

CERTIFICATION OF ACKNOWLEDGMENT.

(Note: The instructions in brackets are to be replaced by the relevant information and the

brackets deleted.]
State of . . .
County of . . . .

On this [date], before me personally came [owner or operator] to me known, who, being by me
duly sworn, did depose and say that she/he resides at [address], that she/he is [title] of
[corporation], the corporation described in and which ekecuted the above instrument; that she/he
knows the seal of said corporation; that the seal affixed to such instrument is such corporate
seal; that it was so affixed by order of the Board of Directors of said corporation; and that she/he

signed her/his name thereto by like order.
[Signature of Notary Public]
[Name of Notary Public]

My Commission expires:
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APPENDIX IX. (

CERTIFICATION OF FINANCIAL RESPONSIBILITY.

[Note: The instructions in brackets are to be replaced by the relevant information and the

brackets deleted.]

[Owner or operator] hereby certifies that it is in compliance with the requirements of 9 VAC 25-

590-10 et seq. (Petroleum Underground Storage Tank Financial Requirements Regulation).

The financial assurance mechanism[s] used to demonstrate financial responsibility under 9

VAC 25-590-10 et seq. is [are] as follows:
Indicate type of Mechanism (Note: the Fund may not be used as the sole mechanism):
____ Virginia Petroleum Storage Tank Fund ("the Fund")
Letter from Cﬁief Financial Officer
‘Guarantee
lnsurancé Endorsement or Certificate
Letter of Credit
Surety Bond
Trust Fund

Name of Issuer (for mechanism other than the Fund):

Mechanism Number (if applicable):

Amount of coverage for mechanism other than the Fund:
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$ corrective action per occurrence

$ third party liability per occurrence

$ annual aggregate

Amount of coverage under Virginia Petroleum Storage Tank Fund:

$ per occurrence and $ annual aggregate

Effective period of coverage: to

Do(es) mechanism(s) cover(s): taking corrective action and/or compengating third parties for
bodily injury and property damage caused by either sudden acciqental releases or nonsudden
accidental releases or accidental releases? ___ Yes __ No
If "No," specify in the following space the items the mechanism covers:

[Signature of owner or operator]

[Name of owner or operator] [Title] [Date]

[Signature of notary]

[Name of notary] [Date] My Commission expires:

APPENDIX X.

CERTIFICATION OF VALID CLAIM.

[Note: The instructions in brackets are to be replaced by the relevant information and the

brackets deleted.]

The undersigned, as principals and as legal representatives of [insert owner or operator] and

[insert name and address of third party claimant], hereby certify that the claim of bodily injury
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(and/or] property damage caused by an accidental release arising from operating [ownerg i

operator’'s] underground storage tahk should be paid in the amount of 3[. . . . .
[Signatures] [Signatu;e(s)]
Owner or Operator Claimant(s)
Attorney for Attorney(s) for
Owner or ?perator Claimant(s)

(Notary) Date (Notary) Date

APPENDIX XI.,

LETTER FROM CHIEF FINANCIAL OFFICER (SHORT FORM). i

[Note: This Appendix may only be used by owners or operators who do not own or operate

hazardous waste facilities or underground injection control wells.]

[Note: The instructions in brackets are to be replaced by the relevant information and the

brackets deleted.]

| am the chief financial officer of [insert: name and address of the owner or operator or
guarantor]. This letter is in support of the use of [insert "the financial test of self-insurance,"
and/or "Guarantee"] to demonstrate financial responsibility for [insert: "taking corrective action”
and/or "compensating third parties for bodily injury and property damage"] caused by [insert
“sudden accidental releases" and/or "nonsudden accidental releases"] in the amount of at least
[insert dollar amount] per occurrence and [insert dollar amount] annual aggregate arising “~m
operating (an) underground storage tank(s). -
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Underground storage tanks at the following facilities are assured by this financial test by this
(insert "owner or operator," and/or "guarantor"]: [List for each facility the name and address of

L]

the facility where tanks assured by this financial test are located, and whether tanks are assured
by this financial test. If separate mechanisms or combinations of mechanisms are being used
to assure any of the tanks at this facility, list each ta‘nk assured by this financial test by the tank
identification number provided in the notification submitted pursuant to 8 VAC 25-580-70

(Underground Storage Tanks: Technical Standards and Corrective Action Requirements)].

| am not required to demonstrate evidence of financial responsibility for any other EPA

regulation or state programs authorized by EPA.

This [insert "owner or operator,” or "guarantor’] has not received an adverse opinion, a
disclaimer of opinion, or a "going concern” qualification from an independent auditor on the

financial statements for the latest completed financial reporting year.
{Fill in the information below to demonstrate compliance with the financial test requirements ]

1. Amount of annual UST aggregate coverage being assured by a financial test, and/or

guarantee..............c......... $---
2. Total tangible assets............................... $---

3. Total liabilities [if any of the amount reported on line 1 is included in total liabilities, you

may deduct that amount from this line or add that amount to line 4]............. $---

4. Tangible net worth [subtract line 3 from line 2]......§---

5. Is line 4 at least equal to line 1 above? Yes... No...

6. Have financial statements for the latest financial reporting year been filed with the
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Securities and Exchange Commission? Yes... No... ( -

7. Have financial statements for the latest financial reporting year been filed with the

Energy Information Administration? Yes... No...

8. Have financial statements for the latest financial reporting year been filed with the

Rural Electrification Administration? Yes... No...

9. Has financial information been provided to Dun and Bradstreet, and has Dun and
‘Bradstreet provided a financial strength rating at least equal to the amount of annual UST

aggregate coverage being assured according to the table below?

Annual Dun and Bradstreet
Aggregate Rating

Requirement

$20,000 EE (820,000 to

$ 34,99 9)

$40,000 DC ($50,000 to
$74,999)

$80,000 CB ($125,000 to
$199,999)

$150,000 BB ($200.000 ‘to
$299,999)
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$200,000 BB ($200.000 to

$299,999)

[Answer "Yes" oﬁly if BOTH criteria have been met] Yes... No...

10. If you did not answer yes to one of lines 8 through 9, please attach a report from a
certified public accountant certifying that there are no material differences between the
data reported in lines 2 through 5 above and the financial statements for the latest

financial reporting year.

| hereby certify that the wording of this letter is identical to the wording specified in Appendix

Xl of this chapter as such regulations were constituted on the date shown immediately below.
(Signature]
[Name]
[Title]

[Date]
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