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In re: Silky Associates, LLC US EPA Docket No. RCRA-03-2018-0131 

UNITED ST ATES ENVIRONMENTAL PROTECTION AGENCY 

REGION III 

In the Matter of: 

Silky Associates, LLC, 

Respondent. 

1650 ARCH STREET 

PHILADELPHIA, PENNSYLVANIA 19103 

U.S. EPA-REGION 3-RHC 
FILED -7FE82018PM 1 : 3B 

Docket No. RCRA-03-2018-0131 

ORDER TO AMEND EPA'S ADMINISTRATIVE ENFORCEMENT DOCKET 

On December 10, 2018 the United States Environmental Protection Agency ("EPA") 
Office of Administrative Law Judges ("OALJ") issued an Order of Remand in the above
captioned matter. ("Order of Remand"). The Order of Remand addressed whether a letter 
submitted by the Respondent, Silky Associates, LLC, to EPA Region III satisfied the procedural 
and substantive requirements for an Answer to a Complaint as provided by the Consolidated 
Rules of Practice, 40 C.F.R. § 22.15. 

On July 24, 2018, EPA Region III filed an Administrative Complaint, Compliance Order 
and Notice of an Opportunity for a Hearing against Respondent alleging violations of the RCRA 
Underground Storage Tank regulations. On August 21, 2018, a representative of the Respondent 
sent a letter to the EPA UST Program Officer for the case in which Respondent addressed the 
Compliance Order and the issue of Respondent's compliance with the UST regulations. During 
an August 27, 2018 call with EPA, Respondent's representative indicated that Respondent 
wanted the August 21, 2018 letter to be considered as Respondent's Answer to the Complaint. 
(Order of Remand at 1). As a result, treating Respondent's letter as an Answer, EPA's counsel 
filed the letter with EPA Region Ill's Regional Hearing Clerk who promptly entered it into 
EPA's Administrative Enforcement Docket. ("Docket"). The letter was identified in the Docket 
as Respondent's Answer to the Complaint. 

In the Order of Remand, OALJ held that Respondent's August 21, 2018 letter does not 
satisfy the requirements for an Answer under the Consolidated Rules of Practice because it "was 
not filed with the Regional Hearing Clerk, did not request a hearing upon the issues, and did not 
clearly and directly admit, deny or explain each of the factual allegations contained in the 
Complaint." (Order of Remand at 2). Additionally, OALJ noted that "Respondent was provided 
the opportunity to file an Answer with this Tribunal yet failed to do so." (Id.) As a result, OALJ 
held that "[b]ecause an Answer has not been filed, it is inappropriate for this Tribunal to retain 
jurisdiction of this matter or to continue to serve as Presiding Officer." (Id.) Therefore, OALJ 
remanded this case to the Regional Judicial Officer for EPA Region III "for disposition 
consistent with the Rules of Practice." (Id.) 
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Contents of the answer.

Request for a hearing.

Failure to admit, deny, or explain.

Amendment of the answer.

each

RESPONDENT IS CAUTIONED THAT FAILURE TO TIMELY COMPLY WITH THIS 
ORDER MAY RESULT IN THE ENTRY OF DEFAULT JUDGMENT AGAINST IT. 





To the extent that any person files or submits any unredacted CBI or PII pertaining to 



themselves or their client, that person thereby waives any claims to confidentiality and thereby 
consents to public disclosure by EPA, including posting on the Internet, of all such information 
they submit.  Submission of such information through the OALJ E-Filing System will also be 
considered a waiver of confidentiality.  To protect such information against public disclosure, 
parties must follow the procedures specified on the OALJ website at . 



Silky Associates, LLC

For Complainant

For Respondent
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

J~;~ , 120:8 
OFFICE OF 


ENFORCEMENT AND 

COMPLIANCE ASSURANCE 


MEMORANDUM 

SUBJECT: Amendments to the EPA' s Civil Penalty Pol icies to Account for Inflation (effective 

January 15, 2018) and Transmittal of the 2018 Civil Monetary Penalty Inflation 

Adjustment Rule (3~ 

FROM: Susan Parker Bodine ~~ 
Assistant Administrator 

TO: Regional Administrators 

Deputy Regional Administrators 

Director. Office of Civil Enforcement 

The purpose of this memorandum is twofold: ( 1) to amend all ex isting civil penalty policies to account 

for inflation and (2) to transmit the recently promulgated 2018 Civil Monetary Penalty Adjustment Ru le 

(20 18 Rule).1 The2018 Rule amends 40 C.F.R. § 19.4 to adjust the statutory civil penalties under the 

various environmental Jaws implemented by the EPA to account for inflation. T he 2018 Rule was 

published on January l 0. 2018, is effective on January 15, 2018, and is attached to this memorandum. 

The amendments to the EPA' s penalty policies are also effective on January I 5, 2018. This 

memorandum also clarifies the differences between the EPA's statutory maximum and minimum civil 

penalties and the EPA's penalty policies. 

I. Background 

The Federal Civi l Penalties Inflation Adjustment Act Improvement Act (20 LS Act)2 was signed into law 

on November 2, 2015. to improve the effectiveness of statutory maximum and minimum civi l monetary 
penalties and to mainta in their deterrent effect , thereby promoting compliance with the law. The 2015 

Act instructed the EPA and other federal agencies to: ( I) adjust the level of statutory maximum and 

minimum civi l penalties with an in itial "catch-up" rule; and (2) make subsequent annual adjustments for 

183 Fed. Reg. 1190 (Jan. I 0. 2018). 

2 28 U.S.C. § 246 1 note, Pub. L. 1 14-74 (see http:-: www.cunc.re~\ I !.::l]l)aw!> pub l7-t 'PLA W~uhl7-t.pd l). 
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inflation beginning in January 2017. The 2015 Act also prescribed the formula that federal agencies 
must follow in making these adjustments. 

To fulfill the initial catch-up requirement, the EPA promulgated the 2016 Civil Monetary Penalty 
Inflation Adjustment Rule on August 1, 2016 (2016 Rule), which increased the EPA’s statutory 
maximum and minimum civil penalties.3 To fulfill the second requirement of the 2015 Act requiring 
annual adjustments, the EPA made the first annual adjustment by promulgating the 2017 Civil Monetary 
Penalty Inflation Adjustment Rule, effective on January 15, 2017.4 The 2018 Rule, effective January 15, 
2018, and transmitted herewith, makes the second annual adjustment. 

Although not required by the 2015 Act, the EPA decided to amend its penalty policies in 2016 to better 
account for inflation going forward. While consistent with the purposes of the 2015 Act, these 
amendments and the methodology used in making these amendments are not governed by, and are 
distinct from, the 2015 Act and the 2018 Rule. To make these policy amendments, on July 27, 2016, the 
EPA’s Office of Enforcement and Compliance Assurance (OECA) issued a memorandum that amended 
the EPA’s penalty policies to account for inflation.5 That memorandum was effective on August 1, 
2016. Because the subsequent increase in inflation was minimal from August 2016 to January 2017, the 
EPA decided to defer further modifying the penalty policies until January 2018. This memorandum thus 
amends the EPA’s penalty policies to account for inflation to date. Looking ahead, the EPA plans to 
again amend its penalty policies to account for inflation in January 2020, barring any significant changes 
in inflation. 

II. Applicability of this Memorandum 

This memorandum supersedes the inflation-based amendments to the EPA’s penalty policies made in 
the 2016 memorandum, but is not intended to change the methodology used in that memorandum. This 
memorandum partially supersedes the EPA’s 2013 inflation amendments memorandum because the 
multipliers contained in the 2013 memorandum should still be used for violations that occurred on or 
before November 2, 2015. 

This memorandum does not modify the EPA’s Expedited Settlement Agreement penalty policies nor 
does it modify the non-penalty dollar amounts in civil penalty policies, such as the amounts deemed 
“insignificant” or “de minimis” that apply when calculating economic benefit of noncompliance. 

3 The 2016 Rule was published on July 1, 2016, and became effective on August 1, 2016. 81 Fed. Reg. 43,091. 
4 The Rule was published on January 12, 2017, and became effective on January 15, 2017. 82 Fed. Reg. 3633. The Office of 
Civil Enforcement within OECA issued a memorandum on January 13, 2017 transmitting the rule; that memorandum is titled 
Transmittal of the 2017 Annual Civil Monetary Penalty Inflation Adjustment Rule.
5 The July 27, 2016 memorandum is titled Amendments to the U.S. Environmental Protection Agency’s Civil Penalty Policies 
to Account for Inflation (Effective August 1, 2016). Past inflation adjustment memoranda on the EPA’s statutory maximum 
and minimum amounts and the EPA’s penalty policies can be found here: https://www.epa.gov/enforcement/enforcement
policy-guidance-publications. 
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The penalty policies listed in Table A are the most recent narrative versions of each policy. The 
“narrative version” is the applicable media-specific penalty policy that comprehensively explains how 
the EPA enforcement practitioners should calculate penalties for purposes of administrative actions or 
settlements. This memorandum does not change or alter the narrative version of the media-specific 
penalty policies; this memorandum only alters the numerical gravity-based penalty amounts that are 
calculated under those policies to account for inflation. 

Media enforcement programs may modify their penalty policies individually, and any such 
modifications may supersede application of this memorandum for that program. Practitioners should 
rely on the multipliers in Table A until the applicable penalty policy is modified or civil penalty policy 
amounts are adjusted by subsequent memorandum in accordance with inflation. 

III. Amendments to the EPA’s Civil Penalty Policies 

Consistent with the methodology used in the July 27, 2016, penalty policy inflation amendments 
memorandum, the EPA is amending its penalty policies through the use of multipliers listed in Table A 
of this memorandum. Please note that the multipliers listed in Table A should be used for violations 
occurring after November 2, 2015. For violations occurring on or before November 2, 2015, use the 
multipliers listed in the December 6, 2013, inflation adjustment memorandum titled Amendments 
to the U.S. Environmental Protection Agency’s Civil Penalty Policies to Account for Inflation 
(Effective December 6, 2013). 6 

A. Application of Inflation Multiplier to Gravity-Based Portion of Penalty 

For each violation occurring after November 2, 2015, find the applicable penalty policy in Table A and 
use the policy to determine the initial calculated gravity-based penalty for your case.7 This initial 
gravity-based penalty will not be adjusted for inflation to reflect present value of the dollar. To adjust 
the penalty figure into present value, multiply the gravity-based portion of the penalty by the multiplier 
associated with the applicable penalty policy in Table A. Next, round the calculated gravity-based 
portion of the penalty amount to the nearest dollar.8 Then, if applicable, calculate the gravity-based 
portion of the penalty for each violation occurring on or before November 2, 2015, using the applicable 

6 The December 6, 2013, memorandum can be found here: https://www.epa.gov/sites/production/files/2014
01/documents/guidancetoamendepapenaltypolicyforinflation.pdf.
 
7 Most media specific penalty policies define “gravity” as the “seriousness of the violation.” Each media specific penalty
 
policy uses specific factors to calculate the gravity component. Many of these factors are taken from their respective statutes
 
and some factors are unique to that specific penalty policy. Therefore, it is important for case teams to review each specific 

penalty policy to understand how the gravity component is defined and how it is calculated.

8 We are instructing case teams to round to the nearest dollar because this was the approach taken in the 2015 Act, the EPA’s
 
last penalty inflation memorandum from July 27, 2016, and the Office of Management and Budget’s (OMB) February 24,
 
2016, and December 15, 2017, memoranda that instructed federal agencies how to implement the 2016 Rule and 2018 Rule,
 
respectively.
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inflation multiplier from the guidance memorandum dated December 6, 2013. Add the gravity-based 
portion of the penalty for pre-November 3, 2015, violations to the gravity-based portion of the penalty 
for post-November 2, 2015, violations to calculate the total gravity-based penalty. Once the total 
gravity-based penalty has been calculated, incorporate economic benefit9 and any other factors (e.g., 
ability to pay, litigation considerations, etc.) that apply as instructed by the penalty policy to arrive at the 
total penalty.10 

Enforcement practitioners should apply the multipliers in Table A only to the penalty amounts adopted 
within the “narrative” penalty policies listed in Table A. The multipliers in Table A should not be 
applied to penalty policies issued after the date of this memorandum unless expressly stated in the 
subsequent penalty policy. 

B.         Derivation of the Inflation Multipliers 

Because the purpose of amending the EPA’s penalty policies is to account for inflation since the penalty 
policies were last amended for inflation in the July 27, 2016, memorandum, the majority of multipliers 
listed in Table A were calculated by multiplying the multipliers listed in the July 27, 2016 memorandum 
by the inflation increase that has occurred since the July 27, 2016 memorandum.11 

IV.         2018 Rule and the Newly Adjusted Statutory Maximum and Minimum Amounts 

The 2018 Rule was promulgated to fulfill the annual statutory maximum and minimum inflation 
adjustment requirement in the 2015 Act. As instructed by the 2015 Act and as explained in the 2018 

9 We are not modifying the long-standing approach of calculating economic benefit separately from the gravity-based 
amount, because economic benefit calculations already take inflation into account. The inflation adjustments in this guidance 
only apply to the gravity-based portion of the penalty.
10 If the total penalty amount calculated is greater than the statutory maximum amount, then the statutory maximum amount 
would apply. Similarly, the entire penalty sought (including economic benefit) in an administrative enforcement action 
cannot exceed any applicable administrative penalty caps. Note that penalty amounts greater than those calculated using the 
EPA penalty policies and this memorandum may be appropriate in limited circumstances. For example, in a formal 
administrative enforcement context, the EPA may seek, and presiding officers or the Environmental Appeals Board may 
assess, higher penalties provided such amounts do not exceed the statutory maximum, are in accordance with statutory civil 
penalty factors, and consider applicable civil penalty guidelines, and provided that any deviations from applicable penalty 
policies are persuasively and convincingly explained. See, e.g., 40 C.F.R. § 22.27(b) and In Re Morton L. Friedman & 
Schmitt Construction Company, 11 E.A.D. 302 (EAB 2004). 
11 In the July 27, 2016 memorandum, most of the multipliers were calculated using the increase established by the Consumer 
Price Index for all Urban Consumers (CPI-U) from the date the penalty policy was issued through October 2015. For the 
multipliers listed in Table A of this memorandum, we multiplied these figures from the July 27, 2016 memorandum by the 
CPI-U increase from October 2015 to October 2017. We used the October 2017 figure because this figure was used for 
calculating the statutory increases in the 2018 Rule. The October 2017 CPI-U was 246.663 and the October 2015 CPI-U was 
237.838, yielding an increase of 1.03711. The only multiplier that does not follow this calculation framework is the EPCRA 
Enforcement Response Policy, which was amended on February 24, 2017 and uses 1.03711 as the multiplier in Table A of 
this memorandum. See infra note 21. 
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Rule, the EPA calculated the new penalty amounts by multiplying the cost-of-living multiplier12 by the 
previous statutory penalty amount as adjusted by the 2017 Rule. The result is the amount listed in the 
farthest column on the right in Table 2 of 40 C.F.R. § 19.4 and the 2018 Rule. This amount applies to 
violations occurring after November 2, 2015. 

A. Penalty Pleading in Administrative Litigation 

Where the EPA decides to cite the statutory maximum and/or minimum penalty amount in an 
administrative pleading (such as in an administrative complaint), the applicable statutory maximum 
and/or minimum penalty amount in effect for the violations should be used.13 The EPA should cite the 
statutory maximum and minimum penalty provisions and 40 C.F.R. § 19.4, along with the applicable 
inflation-adjusted penalty maximum levels set forth in 40 C.F.R. § 19.4. Multiple penalty-adjustment 
cycles should only be used when violations occurred on or before November 2, 2015 and after 
November 2, 2015. If this arises, the EPA should cite each applicable penalty-adjustment cycle and the 
corresponding penalty amount. Particularly where violations have occurred both after November 2, 
2015, and before such date, case teams also may find it helpful to state that the statutory maximum and 
minimum civil penalty level has been adjusted over time as required by the Federal Civil Penalties 
Inflation Adjustment Act of 1990 (28 U.S.C. § 2461 note; Pub. L. 101-410), as amended by the Debt 
Collection Improvement Act of 1996, and most recently, by the Federal Civil Penalties Inflation 
Adjustment Act Improvements Act of 2015 (28 U.S.C. § 2461 note; Pub. L.114-74, Section 701). 

B.         Statutory Administrative Penalty Caps 

Note that, effective January 15, 2018, where the EPA seeks administrative penalties in a complaint, 
amended complaint, or through a 40 C.F.R. § 22.18 settlement, the increased administrative penalty caps 
in Table 2 of § 19.4 in the attached 2018 Rule apply if some or all of the violations occurred after 
November 2, 2015. The lower administrative penalty caps in Table 1 of § 19.4 apply if all violations 
occurred on or before November 2, 2015. 

V. Multiple Penalty Cycles – Case Team Discretion 

If the time period between seeking a penalty (through settlement or litigation) and the final penalty 
assessment14 covers more than one penalty-adjustment cycle (for example, where a complaint is filed on 

12 The statutory cost-of-living adjustment multiplier is the percentage by which the Consumer Price Index for all Urban 
Consumers (CPI-U) for the month of October 2017 exceeds the CPI-U for the month of October 2016. The October 2017 
CPI-U was 246.663 and the October 2016 CPI-U was 241.729, yielding an increase of 1.02041. 
13 If a respondent/defendant challenges the validity of any statutory maximum penalty amount, as adjusted in 40 C.F.R. Part 
19, please notify the Office of Civil Enforcement of the challenge, so that OECA, the Region and the U.S. Department of 
Justice, as appropriate, can coordinate our response before it is filed.
14 Note that enforcement personnel can only seek penalties. Assessment of penalties is effective in a formal administrative 
action once a final penalty order is filed with the Hearing Clerk, 40 C.F.R. §§ 22.31 and 22.6, or in civil judicial cases once 
the court enters a consent decree or issues a judgment awarding penalties. 
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December 15, 2016, but the final penalty order is not filed with the Hearing Clerk until April 1, 2018), 
the case team would have discretion to modify the penalty amount sought (for example, to be consistent 
with the penalty amounts in the most recent annual inflation adjustment rule or guidance). But such 
modifications would not be expected where doing so would be: 

a. unnecessary to achieve sufficient deterrence; and 

b. either inappropriately disruptive15 or contrary to principles of judicial economy (for example, 
where the case has already gone to hearing based on previous penalty amounts). 

In a settlement context, if defendants or respondents have signed a consent decree or consent agreement, 
the EPA would not expect the case team to renegotiate the penalty amount due to subsequent inflation 
adjustments. Prior to any such formal written settlement commitment (for example, where the parties 
may have reached an agreement in principle), case teams have discretion to decide whether to modify 
their penalty demand due to subsequent inflation adjustments (for example, depending on how far along 
the negotiations have progressed, the likely impact of an increased penalty on negotiations, the case 
team’s evaluation of the likelihood that any informal agreements will not be consummated, and/or other 
factors). 

VI. Further Information 

Our goal in issuing this guidance is to make these penalty policy modifications easy to implement, but if 
you have any questions concerning this memorandum, please contact David Smith-Watts of the Office 
of Civil Enforcement at (202) 564-4083 or by email at smith-watts.david@epa.gov. 

cc: Lawrence Starfield, Principal Deputy Assistant Administrator, OECA 
Patrick Traylor, Deputy Assistant Administrator, OECA 
Regional Counsels 
Director, Office of Environmental Stewardship, Region I 
Director, Division of Enforcement and Compliance Assurance, Region II 
Director, Office of Enforcement, Compliance, and Environmental Justice, Region III 
Director, Air, Pesticides and Toxics Management Division, Region IV 
Director, Office of Enforcement and Compliance Assurance, Region V 
Director, Compliance Assurance and Enforcement Division, Region VI 
Director, Enforcement Coordination Office, Region VII 

15 Such disruption could be to settlement negotiations, or to other case efforts such as creating an undue burden on the EPA’s 
resources. If the EPA has not made a penalty demand or offer, a disruptive impact on negotiations is less likely where the 
penalty is recalculated to be consistent with the most recent inflation-adjustment amounts. It is possible, however, that a 
recalculation would be unduly burdensome and disruptive to the case team’s efforts where, for example, there are an 
extremely large number of violations, the penalty calculation is complex, and/or where contractor resources are needed to 
perform such a calculation. In such circumstances, the case team would have discretion to determine that recalculating the 
penalty is not warranted even though the EPA has not yet made a penalty demand or offer. 
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Director, Office of Enforcement, Compliance and Environmental Justice, Region VIII 
Director, Enforcement Division, Region IX 
Director, Office of Civil Rights, Enforcement and Environmental Justice, Region X 
Regional Media Division Directors 
Regional Superfund Enforcement Directors 
Regional Enforcement Coordinators 
All OECA Employees 
Tom Mariani, Chief, DOJ-EES 
Deputy and Assistant Chiefs, DOJ-EES 
Kathie Stein, Environmental Appeals Judge 
Susan Biro, Chief Administrative Law Judge 
Regional Judicial Officers 

Attachments (2) 

1. Table A: Chart Reflecting Inflation Adjustment Multipliers 
2. Rule promulgated in the Federal Register on January 10, 2018 
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Table A: Chart Reflecting Penalty Policy Inflation Adjustment Multipliers 

Applicable Penalty Policy Year 
Issued 

Inflation Adjustment 
Multiplier as of January 

15, 2018 

CWA 

Interim Clean Water Act Settlement Penalty Policy 1995 1.60484 

Civil Penalty Policy for Section 311(b)(3) and Section 311(j) of 
the Clean Water Act 

1998 1.50405 16 

CWA Section 404 Settlement Penalty Policy 2001 1.38809 

Supplemental Guidance to the Interim Clean Water Act 
Settlement Penalty Policy (March 1, 1995) for Violations of the 
Construction Stormwater Requirements 

2008 1.13894 

SDWA 

UIC Program Judicial and Administrative Order Settlement 
Penalty Policy 

1993 1.69296 

New Public Water System Supervision Program Settlement 
Penalty Policy 

1994 1.64993 

16 Case teams should apply the multiplier of 1.84767 to the per-barrel discharge penalty amounts in the last column of the 
penalty matrix on page 11. This is an appropriate multiplier because such civil penalties under CWA § 311(b)(7)(A) & (D) 
concern environmental exposure (i.e., the discharge of oil and hazardous substances), and because the per-barrel penalty 
matrix column contained in the 1998 penalty policy reflects the statutory maximum penalty amounts in effect when this 
penalty authority was enacted in 1990. It is important for the penalty matrix to retain a maximum per-barrel penalty policy 
amount that equals the current statutory maximum and to increase the other penalty policy matrix cells proportionally by the 
same inflation adjustment multiplier. 
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CAA – Accidental Release Prevention/Risk Management 
Program 

Final Combined Enforcement Policy for Clean Air Act Sections 
112(r)(1), 112(r)(7), and 40 C.F.R. Part 68 

2012 1.06635 

CAA – Stationary Source 

Clean Air Act Stationary Source Civil Penalty Policy 1991 1.79523 

Appendix I – Penalty Policy for Violation of Permit Requirements 1987 2.13933 

Appendix II - Vinyl Chloride Civil Penalty Policy 1985 2.26922 

Appendix III - Asbestos Demolition and Renovation Civil Penalty 
Policy 

1992 1.73952 

Appendix IV - Clean Air Act Penalty Policy as Applied to 
Stationary Sources of Volatile Organic Compounds (VOC) Where 
Reformulation of Low Solvent Technology is the Applicable 
Method of Compliance 

1987 1.79523 17 

Appendix VI - Leak Detection and Repair Penalty Policy 2012 1.06635 

Appendix VII – Penalty Policy for New Residential Wood 
Heaters 

1989 1.96388 

17 For violations governed by Appendix IV, the EPA is using the same multiplier that applies to the 1991 “Clean Air Act 
Stationary Source Civil Penalty Policy” because the gravity-based component of such violations is calculated using the 1991 
policy. 
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Appendix VIII - Clean Air Act Civil Penalty Policy Applicable to 
Persons Who Manufacture or Import Controlled Substances in 
Amounts Exceeding Allowances Properly Held Under 40 C.F.R. 
Part 82: Protection of Stratospheric Ozone 

1990 1.84767 

Appendix IX - Clean Air Act Civil Penalty Policy Applicable to 
Persons Who Perform Service for Consideration on a Motor 
Vehicle Air Conditioner Involving the Refrigerant or Who Sell 
Small Containers of Refrigerant in Violation of 40 C.F.R. Part 82, 
Protection of the Stratospheric Ozone, Subpart B: Servicing of 
Motor Vehicle Air Conditioners 

1993 1.69296 

Appendix X - Clean Air Act Civil Penalty Policy for Violations of 
40 C.F.R. Part 82, Subpart F: Maintenance, Service, Repair, and 
Disposal of Appliances Containing Refrigerant 

1994 1.64993 

Appendix XI - National Petroleum Refinery Initiative 
Implementation: Application of Clean Air Action Stationary 
Source Penalty Policy for Violations of Benzene Waste 
Operations NESHAP Requirements 

2007 1.18057 

EPA Region 10’s Civil Penalty Guidelines for the Federal 
Implementation Plans under the Clean Air Act for Indian 
Reservations in Idaho, Oregon, and Washington. 40 C.F.R. Part 
49 

2008 1.13894 

CAA – Mobile Source 

Clean Air Act Mobile Source Civil Penalty Policy - Vehicle and 
Engine Certification Requirements 

2009 1.14103 

Clean Air Act Mobile Source Fuels Civil Penalty Policy Title II 
of the Clean Air Act --40 C.F.R. Part 80 Fuels Standards 
Requirements 

2016 1.03711 
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https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/2016-07/documents/bwonfinalpenaltypolicymemo.pdf
https://www.epa.gov/sites/production/files/2016-07/documents/bwonfinalpenaltypolicymemo.pdf
https://www.epa.gov/sites/production/files/2016-07/documents/bwonfinalpenaltypolicymemo.pdf
https://www.epa.gov/sites/production/files/2016-07/documents/bwonfinalpenaltypolicymemo.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/tribalfarrpenaltyguidelines.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/tribalfarrpenaltyguidelines.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/tribalfarrpenaltyguidelines.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/tribalfarrpenaltyguidelines.pdf
https://www.epa.gov/sites/production/files/documents/vehicleengine-penalty-policy_0.pdf
https://www.epa.gov/sites/production/files/documents/vehicleengine-penalty-policy_0.pdf
https://www.epa.gov/sites/production/files/2016-02/documents/caamobilesourcefuelscivilpenaltypolicy80fuels.pdf
https://www.epa.gov/sites/production/files/2016-02/documents/caamobilesourcefuelscivilpenaltypolicy80fuels.pdf
https://www.epa.gov/sites/production/files/2016-02/documents/caamobilesourcefuelscivilpenaltypolicy80fuels.pdf


 
 

 
 

  
  

  

 
 

 
 

 

 
  

 

 
 

 
 

 
   

 
 

 

 
 

 
  

 
    

 

 
 

 
  

 
 

 

 
 

 
 

 
 

  
 

 
 

 
 

 
   

 
 

 
 

 

 
 

 
  

   
 

 
  

   
 
 

 
 

 
 

 

                                                      
   
       

     
    

     
 

North American and U.S. Caribbean Sea Emissions Control Areas 
Penalty Policy for Violations by Ships of the Sulfur in Fuel 
Standard and Related Provisions 

2015 1.03711 

Civil Penalty Policy for Administrative Hearings 1993 1.69296 

RCRA 

RCRA Civil Penalty Policy 2003 1.53790 18 

Guidance on the Use of Section 7003 of RCRA 1997 2.64426 19 

Guidance for Federal Field Citation Enforcement 1993 1.69296 

U.S. EPA Penalty Guidance for Violations of UST Regulations 1990 1.84767 

CERCLA 

Interim Policy on Settlement of CERCLA Section 106(b)(1) 
Penalty Claims and Section 107(c)(3) Punitive Damages Claims 
for Noncompliance with Administrative Orders 

1997 2.03299 20 

CERCLA & EPCRA 

Enforcement Response Policy for Sections 304, 311 and 312 of 
the Emergency Planning and Community Right-to-Know Act and 
Section 103 of the Comprehensive Environmental Response, 
Compensation and Liability Act 

1999 1.46649 

18 The 2003 RCRA civil penalty policy contains the applicable narrative text that practitioners should continue to use. 
19 For RCRA section 7003(b) penalties, the EPA is applying this multiplier in order to ensure appropriate inflation-adjusted 
deterrence amounts for such serious violations, i.e., the penalty policy maximum equals the statutory maximum of $14,543. 
20 For CERCLA section 106(b)(1) penalties, the EPA is applying this multiplier in order to ensure appropriate inflation-
adjusted deterrence amounts for such serious violations, i.e., the penalty policy maximum equals the statutory maximum of 
$55,907. 

11 

https://www.epa.gov/sites/production/files/2015-03/documents/marinepenaltypolicy.pdf
https://www.epa.gov/sites/production/files/2015-03/documents/marinepenaltypolicy.pdf
https://www.epa.gov/sites/production/files/2015-03/documents/marinepenaltypolicy.pdf
https://www.epa.gov/sites/production/files/documents/adminpenpol_0.pdf
https://www.epa.gov/sites/production/files/documents/adminpenpol_0.pdf
https://www.epa.gov/sites/production/files/documents/rcpp2003-fnl.pdf
https://www.epa.gov/sites/production/files/documents/rcpp2003-fnl.pdf
https://www.epa.gov/sites/production/files/2013-10/documents/use-sec7003-mem.pdf
https://www.epa.gov/sites/production/files/2014-02/documents/d9610.16.pdf
https://www.epa.gov/sites/production/files/2014-02/documents/d9610.16.pdf
https://www.epa.gov/ust/compliance-and-enforcement-policy-and-guidance
https://www.epa.gov/ust/compliance-and-enforcement-policy-and-guidance
https://www.epa.gov/sites/production/files/documents/interm-sec106-rpt.pdf
https://www.epa.gov/sites/production/files/documents/interm-sec106-rpt.pdf
https://www.epa.gov/sites/production/files/documents/interm-sec106-rpt.pdf
https://www.epa.gov/sites/production/files/documents/interm-sec106-rpt.pdf
https://www.epa.gov/sites/production/files/documents/epcra304.pdf
https://www.epa.gov/sites/production/files/documents/epcra304.pdf
https://www.epa.gov/sites/production/files/documents/epcra304.pdf
https://www.epa.gov/sites/production/files/documents/epcra304.pdf


 
 

   
 

 
 

 
 

 
 

 
  

   
 

  
 

 
 

 
  

 
   

 
  

 
 

 
  

   
 

 
    

 

 
 

 
 

  
 

 
   

  
 

  

 
 

 
 
 

 

 
   

 
  

 
 

 
 
 

 
   

 
 

  
 
 
 
 
 

 
 

 
 

                                                      
    

  
    

EPCRA 

Enforcement Response Policy for Section 313 of the Emergency 
Planning and Community Right-to-Know Act (1986) and Section 
6607 of the Pollution Prevention Act (1990), February 24, 2017 
(Amended) 

2017 1.03711 21 

FIFRA 

FIFRA Enforcement Response Policy (FIFRA ERP) 2009 1.14103 

Appendix E to FIFRA ERP - Enforcement Response Policy for 
FIFRA Section 7(c): Establishment Reporting Requirements 

2010 Use the 2009 FIFRA ERP 
and the 1.14103 multiplier 

Appendix F to FIFRA ERP - Interim Final Penalty Policy for the 
Worker Protection Standard 

1997 Use the 2009 FIFRA ERP 
and the 1.14103 multiplier 

Appendix G to FIFRA ERP - Enforcement Response Policy for 
the Federal Insecticide, Fungicide and Rodenticide Act Good 
Laboratory Practice (GLP) Regulations 

1991 Use the 2009 FIFRA ERP 
and the 1.14103 multiplier 

Appendix H to the FIFRA ERP - Enforcement Response Policy 
for the FIFRA Pesticide Container/Containment Regulations 

2012 Use the 2009 FIFRA ERP 
and the 1.14103 multiplier 

TSCA 

Guidelines for Assessment of Civil Penalties Under Section 16 of 
the Toxic Substance Control Act 

1980 1.55567 

21 On February 24, 2017, the EPCRA Enforcement Response Policy was amended in accordance with the 2016 Civil 
Monetary Penalty Inflation Adjustment Rule. The current penalty policy maximum amount of $40,779 is multiplied by 
1.03711 (the CPI-U adjustment from October 2015 to October 2017) to yield a new maximum amount of $42,292. 

12 

https://www.epa.gov/sites/production/files/2017-03/documents/epcra313erpamendments2017.pdf
https://www.epa.gov/sites/production/files/2017-03/documents/epcra313erpamendments2017.pdf
https://www.epa.gov/sites/production/files/2017-03/documents/epcra313erpamendments2017.pdf
https://www.epa.gov/sites/production/files/2017-03/documents/epcra313erpamendments2017.pdf
https://www.epa.gov/sites/production/files/documents/fifra-erp1209.pdf
https://www.epa.gov/sites/production/files/documents/fifra-erp1209.pdf
https://www.epa.gov/sites/production/files/documents/fifra-erp-section7-051910.pdf
https://www.epa.gov/sites/production/files/documents/fifra-erp-section7-051910.pdf
https://www.epa.gov/sites/production/files/documents/fifrawps.pdf
https://www.epa.gov/sites/production/files/documents/fifrawps.pdf
https://www.epa.gov/sites/production/files/documents/fifraglperp-093091.pdf
https://www.epa.gov/sites/production/files/documents/fifraglperp-093091.pdf
https://www.epa.gov/sites/production/files/documents/fifraglperp-093091.pdf
https://www.epa.gov/sites/production/files/documents/fifraglperp-093091.pdf
https://www.epa.gov/sites/production/files/documents/fifra-revisederp0312.pdf
https://www.epa.gov/sites/production/files/documents/fifra-revisederp0312.pdf
https://www.epa.gov/sites/production/files/documents/tscapen.pdf
https://www.epa.gov/sites/production/files/documents/tscapen.pdf


 
 

 
 

  
 

 
 

 
  

 
 

    
 

 
 

 

 
 

 
  

 

 
 

 
 

 
 

  

 
 

 
 

    
 

 
    

 

 
 

 
 

 

 
 

 
 

 
 

 

 
 

 

 
 

 
 

 
 

 

 
 

    
 

  

  
 

 
 
 
 

 
 

 
 

                                                      
    

    
 

Enforcement Response Policy for Reporting and Recordkeeping 
Rules and Requirements for TSCA Sections 8, 12, and 13 

1999 1.55567 22 

Amendment to the TSCA Section 5 Enforcement Response Policy 
– Penalty Limit for Untimely NOC Submissions 

1993 1.55567 

Enforcement Response Policy for TSCA §4 Test Rules 1986 1.55567 

Final TSCA GLP Enforcement Response Policy 1985 1.55567 

TSCA – Asbestos 

Enforcement Response Policy for the Asbestos Model 
Accreditation Plan (MAP) – Addendum to the AHERA ERP 

1998 1.50405 

Interim Final Enforcement Response Policy for the Asbestos 
Hazard Emergency Response Act 

1989 1.96388 

Enforcement Response Policy for Asbestos Abatement Projects: 
Worker Protection Rule 

1989 1.55567 

TSCA – Lead-Based Paint 

Consolidated Enforcement Response and Penalty Policy for the 
Pre-Renovation Education (PRE) Rule; Renovation, Repair and 
Painting (RRP) Rule; and Lead-Based Paint Activities (LBPA) 
Rule 

2010 1.03711 

22 The “Penalty Matrix For Violations Occurring After January 30, 1997” on page 8 of this policy should be ignored. For all 
violations governed by this policy, the multiplier should be applied to the penalty amounts in the “Penalty Matrix For 
Violations Occurring On or Before January 30, 1997” found on the same page. 

13 

https://www.epa.gov/sites/production/files/documents/erp8_12r.pdf
https://www.epa.gov/sites/production/files/documents/erp8_12r.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/amendedtscasection5-erp.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/amendedtscasection5-erp.pdf
https://www.epa.gov/sites/production/files/documents/tscasec4ruleserp-052886.pdf
https://www.epa.gov/sites/production/files/documents/tscasec4ruleserp-052886.pdf
https://www.epa.gov/sites/production/files/documents/tscaregerp-040985.pdf
https://www.epa.gov/sites/production/files/documents/tscaregerp-040985.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/asbestosmodelaccreditationplan-erp.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/asbestosmodelaccreditationplan-erp.pdf
https://www.epa.gov/sites/production/files/2016-07/documents/asbestoshazarderp-013189.pdf
https://www.epa.gov/sites/production/files/2016-07/documents/asbestoshazarderp-013189.pdf
https://www.epa.gov/sites/production/files/documents/asbestosabatementprojects-workersprotect111489.pdf
https://www.epa.gov/sites/production/files/documents/asbestosabatementprojects-workersprotect111489.pdf
https://www.epa.gov/sites/production/files/2014-01/documents/revisedconsolidated-erppenaltypolicy4513.pdf
https://www.epa.gov/sites/production/files/2014-01/documents/revisedconsolidated-erppenaltypolicy4513.pdf
https://www.epa.gov/sites/production/files/2014-01/documents/revisedconsolidated-erppenaltypolicy4513.pdf
https://www.epa.gov/sites/production/files/2014-01/documents/revisedconsolidated-erppenaltypolicy4513.pdf


 
 

 
 
 

 

 
 

 
 

    
 

 
 

 
 

 
 

 

Section 1018 – Disclosure Rule Enforcement Response and 
Penalty Policy 

2007 1.58136 

TSCA – PCBs 

Polychlorinated Biphenyls (PCB) Penalty Policy 1990 1.55567 

14
 

https://www.epa.gov/sites/production/files/documents/1018erpp-1207.pdf
https://www.epa.gov/sites/production/files/documents/1018erpp-1207.pdf
https://www.epa.gov/sites/production/files/documents/pcbpen.pdf
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is incorporated by reference in the Code 
of Federal Regulations, and thus more 
effective in supporting USPS efforts 
related to compliance and enforcement. 
The Postal Service expects that 
incorporation by reference of 
Publication 52 in the Code of Federal 
Regulations, will increase the visibility 
of the mailing standards contained in 
Publication 52 and thereby maximize 
their effectiveness and usefulness. 

Since their removal from the DMM, 
the mailing standards provided in 
Publication 52 have undergone few 
changes of significance; indeed, several 
of those changes have expanded the 
options available to HAZMAT mailers. 
With regard to changes having a wider 
impact on mailers, such as those 
required to conform Publication 52 to 
the revised standards for the shipment 
of lithium batteries established by the 
Pipeline and Hazardous Materials Safety 
Administration (PHMSA) and the 
International Civil Aviation 
Organization (ICAO), the Postal Service 
has been careful to provide advance 
notice to interested parties, with an 
opportunity to comment, and to shape 
the final standards in response to the 
comments received. See, e.g. 82 FR 
11372 (February 22, 2017), and 82 FR 
34712 (July 26, 2017). Relating to 
violations of mailing standards for 
hazardous materials, the Postal Service 
currently has civil enforcement 
authority granted by the Postal 
Accountability and Enhancement Act of 
2006, and authority to assess criminal 
penalties under 18 U.S.C. 1716. As a 
result, the Postal Service believes that 
the incorporation by reference of 
Publication 52 should have little or no 
impact on mailers of hazardous, 
restricted, or perishable materials, and 
the Postal Service would expect few 
comments in response to a proposed 
rule. Accordingly, the Postal Service has 
chosen to publish only a final rule in 
support of this action. 

The Postal Service further believes 
that incorporation by reference of 
Publication 52 is justified in view of the 
unique qualities of the publication, 
including its length, the detailed 
description of conditions relating to the 
mailing of hazardous, restricted, or 
perishable materials, and the presence 
of numerous color figures and images in 
the document. In addition, the potential 
for serious injury to Postal Service 
employees and the general public, as 
well as the potential for damage to 
USPS equipment and other assets 
resulting from improperly prepared, 
packaged, or marked hazardous 
materials, provide support for the 
incorporation by reference of a separate 

publication dealing specifically with 
such matters. 

List of Subjects in 39 CFR Part 113 

Hazardous, restricted, and perishable 
mail, Incorporation by reference. 

■ In consideration of the matters 
discussed above, the Postal Service adds 
new 39 CFR part 113 as follows: 

PART 113—HAZARDOUS, 
RESTRICTED, AND PERISHABLE MAIL 

Sec. 
113.1 Scope and purpose. 
113.2 Incorporation by reference. 

Authority: 5 U.S.C. 552(a); 13 U.S.C. 301– 
307; 18 U.S.C. 1692–1737; 39 U.S.C. 101, 
401, 403, 404, 414, 416, 3001–3011, 3201– 
3219, 3403–3406, 3621, 3622, 3626, 3632, 
3633, and 5001. 

§ 113.1 Scope and purpose. 

This part applies to the mailing and 
shipment of hazardous, restricted, and 
perishable materials. In order to mail 
hazardous, restricted, and perishable 
materials, mailers must properly 
prepare their mailings in accordance 
with the standards contained in USPS 
Publication 52 (incorporated by 
reference, see § 113.2). 

§ 113.2 Incorporation by reference. 

(a) Certain material is incorporated by 
reference into this part with the 
approval of the Director of the Federal 
Register under 5 U.S.C. 552(a) and 1 
CFR part 51. All approved material is 
available for inspection by appointment 
only, during normal hours of operation, 
at the U.S. Postal Service Library, 475 
L’Enfant Plaza West SW, Washington, 
DC 20260–1641 (call 202–268–2906), 
and is available from the sources listed 
below. It is also available for inspection 
at the National Archives and Records 
Administration (NARA). For 
information on the availability of this 
material at NARA, call 202–741–6030 or 
go to www.archives.gov/federal-register/ 
cfr/ibr-locations.html. 

(b) United States Postal Service, 
Product Classification Office, USPS 
Headquarters, 475 L’Enfant Plaza SW, 
Room 4446, Washington, DC 20260– 
5013: http://pe.usps.com/text/pub52/ 
welcome.htm. 

(1) Publication 52, Hazardous, 
Restricted and Perishable Mail, dated 
August 2017, IBR approved for § 113.1. 

(2) [Reserved] 

Stanley F. Mires, 

Attorney, Federal Compliance. 

[FR Doc. 2018–00266 Filed 1–9–18; 8:45 am] 

BILLING CODE 7710–12–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 19 

[FRL–9972–92–OECA] 

Civil Monetary Penalty Inflation 
Adjustment Rule 

AGENCY: Environmental Protection 

Agency (EPA). 

ACTION: Final rule. 


SUMMARY: The Environmental Protection 
Agency (EPA) is promulgating this final 
rule to adjust the level of statutory civil 
monetary penalty amounts under the 
statutes EPA administers. This action is 
mandated by the Federal Civil Penalties 
Inflation Adjustment Act of 1990, as 
amended through the Federal Civil 
Penalties Inflation Adjustment Act 
Improvements Act of 2015 (‘‘the 2015 
Act’’). The 2015 Act prescribes a 
formula for annually adjusting statutory 
civil penalties to reflect inflation, 
maintain the deterrent effect of statutory 
civil penalties, and promote compliance 
with the law. The rule does not 
necessarily revise the penalty amounts 
that EPA chooses to seek pursuant to its 
civil penalty policies in a particular 
case. EPA’s civil penalty policies, which 
guide enforcement personnel in how to 
exercise EPA’s statutory penalty 
authorities, take into account a number 
of fact-specific considerations, e.g., the 
seriousness of the violation, the 
violator’s good faith efforts to comply, 
any economic benefit gained by the 
violator as a result of its noncompliance, 
and a violator’s ability to pay. 
DATES: This final rule is effective on 
January 15, 2018. 
FOR FURTHER INFORMATION CONTACT: 
David Smith-Watts, Office of Civil 
Enforcement, Office of Enforcement and 
Compliance Assurance, Mail Code 
2241A, Environmental Protection 
Agency, 1200 Pennsylvania Avenue 
NW, Washington, DC 20460, telephone 
number: (202) 564–4083; smith-
watts.david@epa.gov. 
SUPPLEMENTARY INFORMATION: 

I. Background 

Since 1990, federal agencies have 
been required to issue regulations 
adjusting for inflation the statutory civil 
penalties 1 that can be imposed under 

1 The Federal Civil Penalties Inflation Adjustment 
Act of 1990, Public Law 101–410, 28 U.S.C. 2461 
note, defines ‘‘civil monetary penalty’’ as ‘‘any 
penalty, fine, or other sanction that—(A)(i) is for a 
specific monetary amount as provided by Federal 
law; or (ii) has a maximum amount provided for by 
Federal law; and (B) is assessed or enforced by an 
agency pursuant to Federal law; and (C) is assessed 
or enforced pursuant to an administrative 
proceeding or a civil action in the Federal courts.’’ 

mailto:watts.david@epa.gov
http://pe.usps.com/text/pub52
www.archives.gov/federal-register
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the laws administered by that agency. 
The Federal Civil Penalties Inflation 
Adjustment Act of 1990, as amended by 
the Debt Collection Improvement Act of 
1996 (DCIA), required agencies to 
review their statutory civil penalties 
every 4 years, and to adjust the statutory 
civil penalty amounts for inflation if the 
increase met the DCIA’s adjustment 
methodology. In accordance with the 
DCIA, EPA reviewed and, as 
appropriate, adjusted the civil penalty 
levels under each of the statutes the 
agency implements in 1996 (61 FR 
69360), 2004 (69 FR 7121), 2008 (73 FR 
75340), and 2013 (78 FR 66643). 

The 2015 Act 2 requires agencies to: 
(1) Adjust the level of statutory civil 
penalties with an initial ‘‘catch-up’’ 
adjustment through an interim final 
rulemaking; and (2) beginning January 
15, 2017, make subsequent annual 
adjustments for inflation. The purpose 
of the 2015 Act is to maintain the 
deterrent effect of civil penalties by 
translating originally enacted statutory 
civil penalty amounts to today’s dollars 
and rounding statutory civil penalties to 
the nearest dollar. 

As required by the 2015 Act, EPA 
issued a catch up rule on July 1, 2016, 
which was effective August 1, 2016 (81 
FR 43091), and EPA made its first 
annual adjustment on January 12, 2017, 
which was effective January 15, 2017 
(82 FR 3633). Today’s rule implements 
the second annual penalty inflation 
adjustments mandated by the 2015 Act. 
Section 4 of the 2015 Act requires each 
federal agency to publish annual 
adjustments to all civil penalties under 
the laws implemented by that agency. 
These annual adjustments are required 
to be published by January 15 of each 
year. The 2015 Act describes the 
method for calculating the adjustments. 
Each statutory maximum civil monetary 
penalty is multiplied by the cost-of- 
living adjustment, which is the 
percentage by which the Consumer 
Price Index for all Urban Consumers 
(CPI–U) for the month of October 2017 
exceeds the CPI–U for the month of 
October 2016. 

With this rule, the new statutory 
maximum (or minimum 3) penalty levels 

2 The Federal Civil Penalties Inflation Adjustment 
Act Improvements Act of 2015 (Section 701 of Pub. 
L.114–74) was signed into law on Nov. 2, 2015, and 
further amended the Federal Civil Penalties 
Inflation Adjustment Act of 1990. 

3 Under Section 3(2)(A) of the 2015 Act, ‘‘civil 
monetary penalty’’ means ‘‘a specific monetary 
amount as provided by Federal law’’; or ‘‘has a 
maximum amount provided for by Federal law.’’ 
EPA-administered statutes generally refer to 
statutory maximum penalties, with the following 
exceptions: Section 311(b)(7)(D) of the Clean Water 
Act, 33 U.S.C. 1321(b)(7)(D), refers to a minimum 
penalty of ‘‘not less than $100,000 . . .’’; Section 

listed in the sixth column of Table 2 of 
40 CFR 19.4 will apply to all civil 
penalties assessed on or after January 
15, 2018, for violations that occurred 
after November 2, 2015, when the 2015 
Act was enacted. The former maximum 
statutory civil penalty levels, which are 
in the fifth column of Table 2 to 40 CFR 
19.4, will now apply only to violations 
that occurred after November 2, 2015, 
where the penalties were assessed on or 
after January 15, 2017 but before January 
15, 2018. The statutory penalty levels 
for violations that occurred after 
November 2, 2015, where the penalties 
were assessed on or after August 1, 2016 
but before January 15, 2017, are codified 
in the fourth column of Table 2 to 40 
CFR 19.4. The statutory civil penalty 
levels that apply to violations that 
occurred on or before November 2, 
2015, are codified at Table 1 to 40 CFR 
19.4. 

The formula for determining the cost- 
of-living or inflation adjustment to 
statutory civil penalties consists of the 
following steps: 

Step 1: The cost-of-living adjustment 
multiplier for 2018, based on the CPI– 
U of October 2017, is 1.02041.4 Multiply 
1.02041 by the current penalty amount. 
This is the raw adjusted penalty value. 

Step 2: Round the raw adjusted 
penalty value. Section 5 of the 2015 Act 
states that any adjustment shall be 
rounded to the nearest multiple of $1. 
The result is the final penalty value for 
the year. 

II. The 2015 Act Requires Federal 
Agencies To Publish Annual Penalty 
Inflation Adjustments Notwithstanding 
Section 553 of the Administrative 
Procedures Act 

Section 4 of the 2015 Act directs 
federal agencies to publish the second 
annual adjustments no later than 
January 15, 2018. In accordance with 
section 553 of the Administrative 
Procedures Act (APA), most rules are 
subject to notice and comment and are 
effective no earlier than 30 days after 
publication in the Federal Register. 
However, Section 4(b)(2) of the 2015 Act 
provides that each agency shall make 

104B(d)(1) of the Marine Protection, Research, and 
Sanctuaries Act, 33 U.S.C. 1414b(d)(1), refers to an 
exact penalty of $600 ‘‘[f]or each dry ton (or 
equivalent) of sewage sludge or industrial waste 
dumped or transported by the person in violation 
of this subsection in calendar year 1992 . . .’’; and 
Section 325(d)(1) of the Emergency Planning and 
Community Right-to-Know Act, 42 U.S.C. 
11045(d)(1), refers to an exact civil penalty of 
$25,000 for each frivolous trade secret claim. 

4 Office of Management and Budget 
Memorandum, Implementation of the Penalty 
Inflation Adjustments for 2018, Pursuant to the 
Federal Civil Penalties Inflation Adjustment Act 
Improvements Act of 2015 (OMB Memorandum M– 
18–03) at p. 1 (December 15, 2017). 

the annual inflation adjustments 
‘‘notwithstanding section 553’’ of the 
APA. According to OMB guidance 
issued to Federal agencies on the 
implementation of the 2018 annual 
adjustment,5 the phrase 
‘‘notwithstanding section 553’’ means 
that ‘‘the public procedure the APA 
generally provides—notice, an 
opportunity for comment, and a delay in 
effective date—is not required for 
agencies to issue regulations 
implementing the annual adjustment.’’ 
Consistent with the language of the 2015 
Act and OMB’s implementation 
guidance, this rule is not subject to 
notice and an opportunity for public 
comment and will be effective 
immediately upon publication. 

III. Statutory and Executive Order 
Reviews 

Additional information about these 
statutes and Executive Orders can be 
found at http://www2.epa.gov/laws
regulations/laws-and-executive-orders. 

A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 

This action is not a significant 
regulatory action and was therefore not 
submitted to the Office of Management 
and Budget (OMB) for review. 

B. Executive Order 13771: Reducing 
Regulations and Controlling Regulatory 
Costs 

This action is not an Executive Order 
13771 regulatory action because this 
action is not significant under Executive 
Order 12866. 

C. Paperwork Reduction Act (PRA) 

This action does not impose an 
information collection burden under the 
PRA. This rule merely increases the 
level of statutory civil penalties that can 
be imposed in the context of a federal 
civil administrative enforcement action 
or civil judicial case for violations of 
EPA-administered statutes and their 
implementing regulations. 

D. Regulatory Flexibility Act (RFA) 

This action is not subject to the RFA. 
The RFA applies only to rules subject to 
notice and comment rulemaking 
requirements under the APA, 5 U.S.C. 
553, or any other statute. Because the 
2015 Act directs Federal agencies to 
publish this rule notwithstanding 
section 553 of the APA, this rule is not 
subject to notice and comment 
requirements or the RFA. 

5 See OMB Memorandum M–18–03 at p. 4. 

http://www2.epa.gov/laws
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E. Unfunded Mandates Reform Act 
(UMRA) 

This action does not contain any 
unfunded mandate as described in 
UMRA, 2 U.S.C. 1531–1538, and does 
not significantly or uniquely affect small 
governments. This action is required by 
the 2015 Act, without the exercise of 
any policy discretion by EPA. This 
action also imposes no enforceable duty 
on any state, local or tribal governments 
or the private sector. Because the 
calculation of any increase is formula- 
driven pursuant to the 2015 Act, EPA 
has no policy discretion to vary the 
amount of the adjustment. 

F. Executive Order 13132: Federalism 

This action does not have federalism 
implications. It will not have a 
substantial direct effect on the states, on 
the relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels of government. 

G. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 

This action does not have tribal 
implications as specified in Executive 
Order 13175. This rule merely 
reconciles the real value of current 
statutory civil penalty levels to reflect 
and keep pace with the levels originally 
set by Congress when the statutes were 
enacted. The calculation of the increases 
is formula-driven and prescribed by 
statute, and EPA has no discretion to 
vary the amount of the adjustment to 
reflect any views or suggestions 
provided by commenters. Accordingly, 
this rule will not have a substantial 
direct effect on tribal governments, on 
the relationship between the Federal 
government and Indian tribes, or on the 
distribution of power and 
responsibilities between the Federal 
government and Indian tribes. 

H. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 

The EPA interprets Executive Order 
13045 as applying only to those 
regulatory actions that concern 
environmental health or safety risks that 
the EPA has reason to believe may 
disproportionately affect children, per 
the definition of ‘‘covered regulatory 
action’’ in section 2–202 of the 
Executive Order. This action is not 
subject to Executive Order 13045 
because it does not concern an 
environmental health risk or safety risk. 

I. Executive Order 13211: Actions That 
Significantly Affect Energy Supply, 
Distribution, or Use 

This action is not subject to Executive 
Order 13211, because it is not a 
significant regulatory action under 
Executive Order 12866. 

J. National Technology Transfer and 
Advancement Act (NTTAA) 

The rulemaking does not involve 
technical standards. 

K. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 

The EPA believes that this action is 
not subject to Executive Order 12898 (59 
FR 7629, February 16, 1994) because it 
does not establish an environmental 
health or safety standard. Rather, this 
action is mandated by the 2015 Act, 
which prescribes a formula for adjusting 
statutory civil penalties on an annual 
basis to reflect inflation. 

L. Congressional Review Act (CRA) 

This action is subject to the CRA, and 
EPA will submit a rule report to each 
House of the Congress and to the 
Comptroller General of the United 
States. The CRA allows the issuing 
agency to make a rule effective sooner 
than otherwise provided by the CRA if 
the agency makes a good cause finding 
that notice and comment rulemaking 
procedures are impracticable, 
unnecessary or contrary to the public 
interest (5 U.S.C. 808(2)). The 2015 Act 
directs Federal agencies to publish their 
annual penalty inflation adjustments 
‘‘notwithstanding section 553 [of the 
APA].’’ Because OMB has instructed 
Federal agencies that this provision 
means that ‘‘notice, an opportunity for 
comment, and a delay in the effective 
date’’ are not required for agencies to 
issue regulations implementing the 
annual adjustment,6 EPA finds that the 
APA’s notice and comment rulemaking 
procedures are impracticable, 
unnecessary or contrary to the public 
interest. 

List of Subjects in 40 CFR Part 19 

Environmental protection, 
Administrative practice and procedure, 
Penalties. 

Dated: January 3, 2018. 

E. Scott Pruitt, 

Administrator. 

For the reasons set out in the 
preamble, EPA amends title 40, chapter 
I, part 19 of the Code of Federal 
Regulations as follows: 

6 See OMB Memorandum M–18–03 at p. 4. 

PART 19—ADJUSTMENT OF CIVIL 
MONETARY PENALTIES FOR 
INFLATION 

■ 1. The authority citation for part 19 
continues to read as follows: 

Authority: Pub. L. 101–410, Oct. 5, 1990, 
104 Stat. 890, as amended by Pub. L. 104– 
134, title III, sec. 31001(s)(1), Apr. 26, 1996, 
110 Stat. 1321–373; Pub. L. 105–362, title 
XIII, sec. 1301(a), Nov. 10, 1998, 112 Stat. 
3293; Pub. L. 114–74, title VII, sec. 701(b), 
Nov. 2, 2015, 129 Stat. 599. 

■ 2. Revise § 19.2 to read as follows: 

§ 19.2 Effective date. 

The statutory penalty levels in the last 
column of Table 1 to § 19.4 apply to all 
violations which occurred after 
December 6, 2013 through November 2, 
2015, and to violations occurring after 
November 2, 2015, where penalties were 
assessed before August 1, 2016. The 
statutory civil penalty levels set forth in 
the fourth column of Table 2 of § 19.4 
apply to all violations which occurred 
after November 2, 2015, where the 
penalties were assessed on or after 
August 1, 2016 and before January 15, 
2017. The statutory civil penalty levels 
set forth in the fifth column of Table 2 
of § 19.4 apply to all violations which 
occurred after November 2, 2015, where 
the penalties were assessed after January 
15, 2017 but before January 15, 2018. 
The statutory civil penalty levels set 
forth in the sixth and last column of 
Table 2 of § 19.4 apply to all violations 
which occur or occurred after November 
2, 2015, where the penalties are 
assessed after January 15, 2018. 

■ 3. In § 19.4, revise the introductory 
text and table 2 to read as follows: 

§ 19.4 Statutory civil penalties, as adjusted 
for inflation, and tables. 

Table 1 to § 19.4 sets out the statutory 
civil penalty provisions of statutes 
administered by EPA, with the original 
statutory civil penalty levels, as enacted, 
and the operative statutory civil penalty 
levels, as adjusted for inflation, for 
violations that occurred on or before 
November 2, 2015, and for violations 
that occurred after November 2, 2015, 
where penalties were assessed before 
August 1, 2016. Table 2 to § 19.4 sets 
out the statutory civil penalty 
provisions of statutes administered by 
EPA, with the third column displaying 
the original statutory civil penalty 
levels, as enacted. The fourth column of 
Table 2 displays the operative statutory 
civil penalty levels where penalties 
were assessed on or after August 1, 2016 
but before January 15, 2017, for 
violations that occurred after November 
2, 2015. The fifth column displays the 
operative statutory civil penalty levels 
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where penalties are assessed on or after sixth and last column displays the occur or occurred after November 2, 

January 15, 2017 but before January 15, operative statutory civil penalty levels 2015. 

2018, for violations that occur or where penalties are assessed on or after 
 * * * * * 
occurred after November 2, 2015. The January 15, 2018, for violations that 

TABLE 2 OF SECTION 19.4—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS 

U.S. Code citation Environmental statute 
Statutory civil pen
alties, as enacted 

Statutory civil pen
alties for violations 
that occurred after 
November 2, 2015, 
where penalties are 

assessed on or 
after August 1, 
2016 but before 

January 15, 2017 

Statutory civil pen
alties for violations 
that occurred after 
November 2, 2015, 
where penalties are 

assessed on or 
after January 15, 
2017 but before 

January 15, 2018 

Statutory civil pen
alties for violations 
that occurred after 
November 2, 2015, 
where penalties are 

assessed on or 
after January 15, 

2018 

7 U.S.C. 136l.(a)(1) ................. FEDERAL INSECTICIDE, FUNGICIDE, 
AND RODENTICIDE ACT (FIFRA). 

$5,000 $18,750 $19,057 $19,446 

7 U.S.C. 136l.(a)(2) 1 ............... FIFRA .......................................................... 1,000/500/1,000 2,750/1,772/2,750 2,795/1,801/2,795 2,852/1,838/2,795 
15 U.S.C. 2615(a)(1) ............... TOXIC SUBSTANCES CONTROL ACT 

(TSCA). 
25,000 37,500 38,114 38,892 

15 U.S.C. 2647(a) ................... TSCA ........................................................... 5,000 10,781 10,957 11,181 
15 U.S.C. 2647(g) ................... TSCA ........................................................... 5,000 8,908 9,054 9,239 
31 U.S.C. 3802(a)(1) ............... PROGRAM FRAUD CIVIL REMEDIES 

ACT (PFCRA). 
5,000 10,781 10,957 11,181 

31 U.S.C. 3802(a)(2) ............... PFCRA ........................................................ 5,000 10,781 10,957 11,181 
33 U.S.C. 1319(d) ................... CLEAN WATER ACT (CWA) ...................... 25,000 51,570 52,414 53,484 
33 U.S.C. 1319(g)(2)(A) .......... CWA ............................................................ 10,000/25,000 20,628/51,570 20,965/52,414 21,393/53,484 
33 U.S.C. 1319(g)(2)(B) .......... CWA ............................................................ 10,000/125,000 20,628/257,848 20,965/262,066 21,393/267,415 
33 U.S.C. 1321(b)(6)(B)(i) ....... CWA ............................................................ 10,000/25,000 17,816/44,539 18,107/45,268 18,477/46,192 
33 U.S.C. 1321(b)(6)(B)(ii) ...... CWA ............................................................ 10,000/125,000 17,816/222,695 18,107/226,338 18,477/230,958 
33 U.S.C. 1321(b)(7)(A) .......... CWA ............................................................ 25,000/1,000 44,539/1,782 45,268/1,811 46,192/1,848 
33 U.S.C. 1321(b)(7)(B) .......... CWA ............................................................ 25,000 44,539 45,268 46,192 
33 U.S.C. 1321(b)(7)(C) .......... CWA ............................................................ 25,000 44,539 45,268 46,192 
33 U.S.C. 1321(b)(7)(D) .......... CWA ............................................................ 100,000/3,000 178,156/5,345 181,071/5,432 184,767/5,543 
33 U.S.C. 1414b(d)(1) ............. MARINE PROTECTION, RESEARCH, 

AND SANCTUARIES ACT (MPRSA). 
600 1,187 1,206 1,231 

33 U.S.C. 1415(a) ................... MPRSA ........................................................ 50,000/125,000 187,500/247,336 190,568/251,382 194,457/256,513 
33 U.S.C. 1901 note (see 

1409(a)(2)(A)). 
CERTAIN ALASKAN CRUISE SHIP OP

ERATIONS (CACSO). 
10,000/25,000 13,669/34,172 13,893/34,731 14,177/35,440 

33 U.S.C. 1901 note (see 

1409(a)(2)(B)). 
CACSO ........................................................ 10,000/125,000 13,669/170,861 13,893/173,656 14,177/177,200 

33 U.S.C. 1901 note (see 

1409(b)(1)). 
CACSO ........................................................ 25,000 34,172 34,731 35,440 

33 U.S.C. 1908(b)(1) ............... ACT TO PREVENT POLLUTION FROM 
SHIPS (APPS). 

25,000 70,117 71,264 72,718 

33 U.S.C. 1908(b)(2) ............... APPS ........................................................... 5,000 14,023 14,252 14,543 
42 U.S.C. 300g–3(b) ............... SAFE DRINKING WATER ACT (SDWA) ... 25,000 53,907 54,789 55,907 
42 U.S.C. 300g–3(g)(3)(A) ...... SDWA .......................................................... 25,000 53,907 54,789 55,907 
42 U.S.C. 300g–3(g)(3)(B) ...... SDWA .......................................................... 5,000/25,000 10,781/37,561 10,957/38,175 11,181/38,954 
42 U.S.C. 300g–3(g)(3)(C) ...... SDWA .......................................................... 25,000 37,561 38,175 38,954 
42 U.S.C. 300h–2(b)(1) ........... SDWA .......................................................... 25,000 53,907 54,789 55,907 
42 U.S.C. 300h–2(c)(1) ........... SDWA .......................................................... 10,000/125,000 21,563/269,535 21,916/273,945 22,363/279,536 
42 U.S.C. 300h–2(c)(2) ........... SDWA .......................................................... 5,000/125,000 10,781/269,535 10,957/273,945 11,181/279,536 
42 U.S.C. 300h–3(c) ............... SDWA .......................................................... 5,000/10,000 18,750/40,000 19,057/40,654 19,446/41,484 
42 U.S.C. 300i(b) .................... SDWA .......................................................... 15,000 22,537 22,906 23,374 
42 U.S.C. 300i–1(c) ................. SDWA .......................................................... 100,000/1,000,000 131,185/1,311,850 133,331/1,333,312 136,052/1,360,525 
42 U.S.C. 300j(e)(2) ................ SDWA .......................................................... 2,500 9,375 9,528 9,722 
42 U.S.C. 300j–4(c) ................. SDWA .......................................................... 25,000 53,907 54,789 55,907 
42 U.S.C. 300j–6(b)(2) ............ SDWA .......................................................... 25,000 37,561 38,175 38,954 
42 U.S.C. 300j–23(d) .............. SDWA .......................................................... 5,000/50,000 9,893/98,935 10,055/100,554 10,260/102,606 
42 U.S.C. 4852d(b)(5) ............. RESIDENTIAL LEAD-BASED PAINT HAZ

ARD REDUCTION ACT OF 1992. 
10,000 16,773 17,047 17,395 

42 U.S.C. 4910(a)(2) ............... NOISE CONTROL ACT OF 1972 ............... 10,000 35,445 36,025 36,760 
42 U.S.C. 6928(a)(3) ............... RESOURCE CONSERVATION AND RE

COVERY ACT (RCRA). 
25,000 93,750 95,284 97,229 

42 U.S.C. 6928(c) ................... RCRA .......................................................... 25,000 56,467 57,391 58,562 
42 U.S.C. 6928(g) ................... RCRA .......................................................... 25,000 70,117 71,264 72,718 
42 U.S.C. 6928(h)(2) ............... RCRA .......................................................... 25,000 56,467 57,391 58,562 
42 U.S.C. 6934(e) ................... RCRA .......................................................... 5,000 14,023 14,252 14,543 
42 U.S.C. 6973(b) ................... RCRA .......................................................... 5,000 14,023 14,252 14,543 
42 U.S.C. 6991e(a)(3) ............. RCRA .......................................................... 25,000 56,467 57,391 58,562 
42 U.S.C. 6991e(d)(1) ............. RCRA .......................................................... 10,000 22,587 22,957 23,426 
42 U.S.C. 6991e(d)(2) ............. RCRA .......................................................... 10,000 22,587 22,957 23,426 
42 U.S.C. 7413(b) ................... CLEAN AIR ACT (CAA) .............................. 25,000 93,750 95,284 97,229 
42 U.S.C. 7413(d)(1) ............... CAA ............................................................. 25,000/200,000 44,539/356,312 45,268/362,141 46,192/369,532 
42 U.S.C. 7413(d)(3) ............... CAA ............................................................. 5,000 8,908 9,054 9,239 
42 U.S.C. 7524(a) ................... CAA ............................................................. 25,000/2,500 44,539/4,454 45,268/4,527 46,192/4,619 
42 U.S.C. 7524(c)(1) ............... CAA ............................................................. 200,000 356,312 362,141 369,532 
42 U.S.C. 7545(d)(1) ............... CAA ............................................................. 25,000 44,539 45,268 46,192 
42 U.S.C. 9604(e)(5)(B) .......... COMPREHENSIVE ENVIRONMENTAL 

RESPONSE, COMPENSATION, AND 
LIABILITY ACT (CERCLA). 

25,000 53,907 54,789 55,907 

42 U.S.C. 9606(b)(1) ............... CERCLA ...................................................... 25,000 53,907 54,789 55,907 
42 U.S.C. 9609(a)(1) ............... CERCLA ...................................................... 25,000 53,907 54,789 55,907 
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TABLE 2 OF SECTION 19.4—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS—Continued 

U.S. Code citation Environmental statute 
Statutory civil pen
alties, as enacted 

Statutory civil pen
alties for violations 
that occurred after 
November 2, 2015, 
where penalties are 

assessed on or 
after August 1, 
2016 but before 

January 15, 2017 

Statutory civil pen
alties for violations 
that occurred after 
November 2, 2015, 
where penalties are 

assessed on or 
after January 15, 
2017 but before 

January 15, 2018 

Statutory civil pen
alties for violations 
that occurred after 
November 2, 2015, 
where penalties are 

assessed on or 
after January 15, 

2018 

42 U.S.C. 9609(b) ................... CERCLA ...................................................... 25,000/75,000 53,907/161,721 54,789/164,367 55,907/167,722 
42 U.S.C. 9609(c) ................... CERCLA ...................................................... 25,000/75,000 53,907/161,721 54,789/164,367 55,907/167,722 
42 U.S.C. 11045(a) ................. EMERGENCY PLANNING AND COMMU

NITY RIGHT-TO-KNOW ACT (EPCRA). 
25,000 53,907 54,789 55,907 

42 U.S.C. 11045(b)(1)(A) ........ EPCRA ........................................................ 25,000 53,907 54,789 55,907 
42 U.S.C. 11045(b)(2) ............. EPCRA ........................................................ 25,000/75,000 53,907/161,721 54,789/164,367 55,907/167,722 
42 U.S.C. 11045(b)(3) ............. EPCRA ........................................................ 25,000/75,000 53,907/161,721 54,789/164,367 55,907/167,722 
42 U.S.C. 11045(c)(1) ............. EPCRA ........................................................ 25,000 53,907 54,789 55,907 
42 U.S.C. 11045(c)(2) ............. EPCRA ........................................................ 10,000 21,563 21,916 22,363 
42 U.S.C. 11045(d)(1) ............. EPCRA ........................................................ 25,000 53,907 54,789 55,907 
42 U.S.C. 14304(a)(1) ............. MERCURY-CONTAINING AND RE

CHARGEABLE BATTERY MANAGE
MENT ACT (BATTERY ACT). 

10,000 15,025 15,271 15,583 

42 U.S.C. 14304(g) ................. BATTERY ACT ........................................... 10,000 15,025 15,271 15,583 

1 Note that 7 U.S.C. 136l.(a)(2) contains three separate statutory maximum civil penalty provisions. The first mention of $1,000 and the $500 statutory maximum 
civil penalty amount were originally enacted in 1978 (Pub. L. 95–396), and the second mention of $1,000 was enacted in 1972 (Pub. L. 92–516). 

[FR Doc. 2018–00287 Filed 1–9–18; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[EPA–R04–OAR–2007–0085; FRL–9972–85– 
Region 4] 

Air Plan Approval; NC; Open Burning 
and Miscellaneous Revisions 

AGENCY: Environmental Protection 

Agency (EPA). 

ACTION: Final rule. 


SUMMARY: Due to adverse comments 
received, the Environmental Protection 
Agency (EPA) is amending the North 
Carolina State Implementation Plan 
(SIP) to remove some provisions made 
effective through the direct final rule 
that was published on July 18, 2017. 
EPA stated that if adverse comments 
were received by the close of the 
comment period, the rule would be 
withdrawn and not take effect, or if 
adverse comments were received on an 
amendment, paragraph, or section of the 
rule, EPA may adopt as final those 
provisions of the rule that are not the 
subject of an adverse comment. EPA 
received adverse comments on two 
specific SIP revisions. Therefore, EPA is 
removing only the portions of the SIP 
related to those two revisions. 
DATES: This rule is effective January 10, 
2018. 
ADDRESSES: EPA has established a 
docket for this action under Docket 
Identification No. EPA–R04–OAR– 
2007–0085. All documents in the docket 
are listed on the www.regulations.gov 

website. Although listed in the index, 
some information may not be publicly 
available, i.e., Confidential Business 
Information or other information whose 
disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available either electronically through 
www.regulations.gov or in hard copy at 
the Air Regulatory Management Section, 
Air Planning and Implementation 
Branch, Air, Pesticides and Toxics 
Management Division, U.S. 
Environmental Protection Agency, 
Region 4, 61 Forsyth Street SW, Atlanta, 
Georgia 30303–8960. EPA requests that 
if at all possible, you contact the person 
listed in the FOR FURTHER INFORMATION 

CONTACT section to schedule your 
inspection. The Regional Office’s 
official hours of business are Monday 
through Friday 8:30 a.m. to 4:30 p.m., 
excluding Federal holidays. 
FOR FURTHER INFORMATION CONTACT: 
Nacosta C. Ward, Air Regulatory 
Management Section, Air Planning and 
Implementation Branch, Air, Pesticides 
and Toxics Management Division, U.S. 
Environmental Protection Agency, 
Region 4, 61 Forsyth Street SW, Atlanta, 
Georgia 30303–8960. Ms. Ward can be 
reached via telephone at (404) 562– 
9140, or via electronic mail at 
ward.nacosta@epa.gov. 
SUPPLEMENTARY INFORMATION: On July 
18, 2017, EPA published a direct final 
rule (82 FR 32767) approving several 
revisions to the North Carolina SIP. The 
revisions consisted of changes to or the 
addition of the following regulations: 
15A NCAC Subchapter 2D—Air 

Pollution Control Requirements, Section 
.0101, Definitions; Section .0103, Copies 
of Referenced Federal Regulations; 
Section .1901 Purpose, Scope, and 
Impermissible Open Burning Section; 
.1902, Definitions; Section .1903, 
Permissible Open Burning Without An 
Air Quality Permit; Section .2001, 
Purpose, Scope, and Applicability; and 
15A NCAC Subchapter 2Q—Air Quality 
Permits, Section .0103, Definitions; 
Section .0105, Copies of Referenced 
Documents; Section .0304, 
Applications; Section .0305, 
Application Submittal Content; Section 
.0806, Cotton Gins; Section .0808, Peak 
Shaving Generators; and Section .0810, 
Air Curtain Burners. On the same day, 
EPA published proposed rule (82 FR 
32782), proposing approval of those 
same revisions to the North Carolina SIP 
and providing a 30-day comment period 
for both the direct final rule and the 
proposed rule.1 The direct final rule 
explained that if EPA received adverse 
comments, the Agency would withdraw 
the relevant portion(s) of the direct final 
action. EPA received adverse comments 
on the portions of the rulemaking 
related to the North Carolina regulations 
15A NCAC Subchapter 2Q—Air Quality 
Permits, Section .0808, Peak Shaving 
Generators, and Section .0810, Air 
Curtain Burners, only. However, EPA 
was not able to withdraw these portions 
of the direct final action before the 
action became effective. Therefore, EPA 
is amending § 52.1770 by removing the 
portions of the SIP related to these two 
North Carolina regulations. EPA is not 

1 On September 6, 2017 (82 FR 42055), EPA 
reopened the comment period for the proposed 
rule, with comments due on or before September 
21, 2017. 
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Lucky Mart, FIN 4011249 
Penalty Calculation 

COUNT I – Failure to Perform Tank Release Detection 

Failure to conduct tank release detection on an UST as required by 9 VAC 25-580-140(1) 
(40 C.F.R. § 280.41(a)) 

Potential for Harm/Extent of Deviation  Major/Major 
Matrix Value: $1,500 
Matrix Value: assessed per tank (Five USTs)  

Environmental Sensitivity Multiplier:      N/A     

Violator Specific Adjustments      N/A 

Days of noncompliance: see below 
Noncompliance Multiplier:  2.0/3.0  
______________________________________________________________________________ 
Tanks 1-4 

Noncompliance dates: T1 (8/4/16 – 4/1/17); T2 (8/18/16 – 4/1/17); T3 (8/18/16 – 4/1/17); T4 
(8/17/16 – 4/1/17) = 2.0 DNC Multiplier for each tank 

Matrix Value x # of USTs x DNC x Inflationary Adjustment 

After 11/2/15 = 1.84767 inflation 
$1,500 x 4 USTs x 2.0 DNC x 1.84767:                                                                                $22,172 
______________________________________________________________________________ 
Tank 5 

Noncompliance dates: (7/4/16 – 1/1/18) = 546 days = 3.0 DNC Multiplier 

Matrix Value x # of USTs x DNC x Inflationary Adjustment 

After 11/2/15 = 1.84767 inflation 
$1,500 x 1 UST x 3.0 DNC x 1.84767:                                                                                $8,315 
______________________________________________________________________________ 

Economic Benefit:   N/A, VR in place 

Total  $30,487.00 
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Lucky Mart, FIN 4011249 
Penalty Calculation 

COUNT 2 – Failure to Perform Automatic Line Leak Detector Testing 

Failure to test the LLDs annually as required by 9 VAC 25-580-170(1) (40 C.F.R. § 280.44(a)) 

Potential for Harm/Extent of Deviation Major/Major 
Matrix Value: $1,500 
Matrix Value: assessed per piping system (*Four piping systems) 
* Tanks 2 and 3 have a siphon bar with one LLD

Environmental Sensitivity Multiplier:    N/A    

Violator Specific Adjustments   N/A 
______________________________________________________________________________ 
Tank 1 – no test results 

Dates of Noncompliance (DNC):    8/1/13 (SOL) – 9/20/17 (Testing) = 1,511 DNC/6.0 Mult. 

A. Matrix Value x # of USTs x DNC x Inflationary Adjustment
8/1/13 (SOL) – 12/6/13 = 128 DNC @ 1.4163 Inflation
Percentage of DNC =128/1,511 = 9%

$1,500 x 1 UST x 6.0 DNC x .09 x 1.4163:  1,147 

B. Matrix Value x # of USTs x DNC x Inflationary Adjustment
12/7/13 – 11/2/15 = 696 DNC @ 1.4853 Inflation
Percentage of DNC =696/1,511 = 46%

$1,500 x 1 UST x 6.0 DNC x .46 x 1.4853:  6,149 

C. Matrix Value x # of USTs x DNC x Inflationary Adjustment
11/3/15 – 9/20/17 = 687 DNC @ 1.78156 Inflation
Percentage of DNC =687/1,511 = 45%

$1,500 x 1 UST x 6.0 DNC x .45 x 1.84767:  7,483 

Total:  $14,779 
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______________________________________________________________________________ 

Tanks 2, 4 and 5 – One test result provided dated 11/6/13, all three LLDs pass 

Dates of Noncompliance (DNC):     8/1/13 (SOL) – 11/6/13 (date of test) 
         11/6/14 – 9/20/17 (Testing) = 1,146 DNC/5.0 Mult. 

A. Matrix Value x # of USTs x DNC x Inflationary Adjustment
8/1/13 (SOL) – 11/6/13 = 97 DNC @ 1.4163 Inflation
Percentage of DNC =97/1,146 = 8%
$1,500 x 3 USTs x 5.0 DNC x .08 x 1.4163:  2,549 

B. Matrix Value x # of USTs x DNC x Inflationary Adjustment
11/6/14 – 11/2/15 = 362 DNC @ 1.4853 Inflation
Percentage of DNC =362/1,146 = 32%

$1,500 x 3 USTs x 5.0 DNC x .32 x 1.4853: 10,694 

C. Matrix Value x # of USTs x DNC x Inflationary Adjustment
11/3/15 – 9/20/17 = 687 DNC @ 1.78156 Inflation
Percentage of DNC =687/1,146 = 60%

$1,500 x 3 USTs x 5.0 DNC x .60 x 1.84767:  24,944 

Total:  $38,187 

Economic Benefit: use estimated cost of 250 per LLD   
T1 = $678 
T2, T4 and T5 = $1,502 

Eco Ben Model - $2,180 

Total: $55,146 
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Lucky Mart, FIN 4011249 
Penalty Calculation 

COUNT 3 – Failure to Provide Piping Release Detection  

Failure to have a secondary method of piping release detection as required by 9 VAC 25-580-
140(2)(a)(2) (40 C.F.R. § 280.41(b)(1)) 

Potential for Harm/Extent of Deviation Major/Major 
Matrix Value: $1,500 
Matrix Value: assessed per piping system (*Four piping systems) 
* Tanks 2 and 3 have a siphon bar with connected piping

Environmental Sensitivity Multiplier:  N/A    

Violator Specific Adjustment:     N/A 
______________________________________________________________________________ 
Tank 1 – LTT on 1/30/12 

Dates of Noncompliance (DNC):  Test was due 1/30/13 
       8/1/13 (SOL) – 9/20/17 (Testing) = 1,511 DNC/6.0 Mult. 

A. Matrix Value x # of USTs x DNC x Inflationary Adjustment
8/1/13 (SOL) – 12/6/13 = 128 DNC @ 1.4163 Inflation
Percentage of DNC =128/1,511 = 9%

$1,500 x 1 UST x 6.0 DNC x .09 x 1.4163: 1,147 

B. Matrix Value x # of USTs x DNC x Inflationary Adjustment
12/7/13 – 11/2/15 = 696 DNC @ 1.4853 Inflation
Percentage of DNC =696/1,511 = 46%

$1,500 x 1 UST x 6.0 DNC x .46 x 1.4853: 6,149 

C. Matrix Value x # of USTs x DNC x Inflationary Adjustment
11/3/15 – 9/20/17 = 687 DNC @ 1.84767 Inflation
Percentage of DNC =687/1,511 = 45%

$1,500 x 1 UST x 6.0 DNC x .45 x 1.84767:        7,483 

Total:   $14,779 
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______________________________________________________________________________ 
Tank 2 – LTT on 1/30/12 and 11/6/13 (both pass) 

Dates of Noncompliance (DNC):  8/1/13 (SOL) – 11/6/13 (tested) 
      11/6/14 (next test due) – 9/20/17 (Testing) = 1,146 DNC/

5.0 Mult. 

A. Matrix Value x # of USTs x DNC x Inflationary Adjustment
8/1/13 – 11/6/13 = 97 DNC @ 1.4163 Inflation
Percentage of DNC =97/1,146 = 8%

$1,500 x 1 UST x 5.0 DNC x .08 x 1.4163: 850 

B. Matrix Value x # of USTs x DNC x Inflationary Adjustment
11/6/14 – 11/2/15 = 362 DNC @ 1.4853 Inflation
Percentage of DNC =362/1,146 = 32%

$1,500 x 1 UST x 5.0 DNC x .32 x 1.4853: 3,565 

C. Matrix Value x # of USTs x DNC x Inflationary Adjustment
11/3/15 – 9/20/17 = 687 DNC @ 1.84767 Inflation
Percentage of DNC =687/1,146 = 60%

$1,500 x 1 UST x 5.0 DNC x .60 x 1.84767: 8,315 
Total:       $12,730 

Tanks 4 and 5 – One test result provided dated 11/6/13, both lines pass 

Dates of Noncompliance (DNC):    8/1/13 (SOL) – 11/6/13 (date of test) 
         11/6/14 (test due) – 9/20/17 (Testing) = 1,146 DNC/ 

5.0 Mult. 

A. Matrix Value x # of USTs x DNC x Inflationary Adjustment
8/1/13 (SOL) – 11/6/13 = 97 DNC @ 1.4163 Inflation
Percentage of DNC =97/1,146 = 8%

$1,500 x 2 USTs x 5.0 DNC x .08 x 1.4163: 1,700 

B. Matrix Value x # of USTs x DNC x Inflationary Adjustment
11/6/14 – 11/2/15 = 362 DNC @ 1.4853 Inflation
Percentage of DNC =362/1,146 = 32%

$1,500 x 2 USTs x 5.0 DNC x .32 x 1.4853:  7,129 
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C. Matrix Value x # of USTs x DNC x Inflationary Adjustment
11/3/15 – 9/20/17 = 687 DNC @ 1.84767 Inflation
Percentage of DNC =687/1,146 = 60%

$1,500 x 2 USTs x 5.0 DNC x .60 x 1.84767: 16,629 

Total:  $25,458 

Economic Benefit: Included as part of LLD testing costs --- 

Total: $52,967 
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Lucky Mart, FIN 4011249 
Penalty Calculation 

COUNT 4 – Failure to Have Overfill Prevention Equipment 

Failure to have overfill prevention equipment as required by 9 VAC 25-580-60(4) (40 C.F.R. 
§ 280.21(d))

Potential for Harm/Extent of Deviation  Moderate/Major 
Matrix Value: $750 
Matrix Value: assessed per tank (Five USTs)  

Environmental Sensitivity Multiplier:  N/A    

Violator Specific Adjustments     N/A 
______________________________________________________________________________ 
Tanks 1 - 5 

Overfill installed on T2, T3, T4 on 4/10/18; for T5 installed on 4/11/18; T1 was still red-tagged 
as of the date of the Complaint. 
Dates of Noncompliance (DNC):    8/1/13 (SOL) – 4/10/18 (Install) = 1,713 DNC/6.5 Mult. 

A. Matrix Value x # of USTs x DNC x Inflationary Adjustment
8/1/13 (SOL) – 12/6/13 = 128 DNC @ 1.4163 Inflation
Percentage of DNC =128/1,713 = 7%

$750 x 5 USTs x 6.5 DNC x .07 x 1.4163:  2,417 

B. Matrix Value x # of USTs x DNC x Inflationary Adjustment
12/7/13 – 11/2/15 = 696 DNC @ 1.4853 Inflation
Percentage of DNC =696/1,713 = 41%

$750 x 5 USTs x 6.5 DNC x .41 x 1.4853:  14,844 

C. Matrix Value x # of USTs x DNC x Inflationary Adjustment
11/3/15 – 4/10/18 = 889 DNC @ 1.84767 Inflation
Percentage of DNC =889/1,713 = 52%

$750 x 5 USTs x 6.5 DNC x .52 x 1.84767: 23,419 

Total: $40,680 

_____________________________________________________________________________   
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Economic Benefit: Contractor invoice for Labor - $550 
Est. $400 per piece for drop tubes - $2,000 
Total for project - $2,550       

Eco Ben Model -  $809 

Total: $41,489 
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Lucky Mart, FIN 4011249 
Penalty Calculation 

COUNT 5 – Failure to Test Cathodic Protection System 

Failure to test cathodic protection system as required by 9 VAC 25-580-90(2)(a) (40 C.F.R. 
§ 280.31(b)(1))

Potential for Harm/Extent of Deviation Moderate/Major 
Matrix Value: $750 
Matrix Value: assessed per facility (1 Facility) 

Environmental Sensitivity Multiplier:  N/A    

Violator Specific Adjustments     N/A 
______________________________________________________________________________ 
Tanks 1 - 5 

Dates of Noncompliance (DNC):    4/17/15 (test due) – 12/6/17 (Testing) = 964 DNC/4.5 Mult. 

A. Matrix Value x # of USTs x DNC x Inflationary Adjustment
4/17/15 – 11/2/15 = 200 DNC @ 1.4853 Inflation
Percentage of DNC =200/964 = 21%

$750 x 1 facility x 4.5 DNC x .21 x 1.4853:  1,053 

B. Matrix Value x # of USTs x DNC x Inflationary Adjustment
11/3/15 – 12/6/17 = 764 DNC @ 1.78156 Inflation
Percentage of DNC =764/964 = 79%

$750 x 1 facility x 4.5 DNC x .79 x 1.84767:  4,926 

Total: $5,979 
_____________________________________________________________________________   

Economic Benefit: Using cost of $350, per invoice dated 12/12/17 

    Eco Ben Model -          $27 

Total: $6,006 
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Lucky Mart, FIN 4011249 
Penalty Calculation 

TOTAL PENALTY 

Violation I - Failure to conduct tank release detection (5 USTs)            $30,487.00 

Violation II - Failure to test LLDs (4 piping systems)       $55,146.00 

Violation III - Failure to conduct LTT/monthly piping RD (4 piping systems) $52,967.00 

Violation IV - Failure to have overfill (5 USTs)          $41,489.00 

Violation V - Failure to have CP tested (1 Facility)          $6,006.00 
 ___________ 

Total $186,095.00 
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9 VAC 
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9 VAC 

'9 VAC 

CHAPTER 580. 

UNDERGROUND STORAGE TANKS: TECHNICAL STANDARDS 
AND CORRECTIVE ACTION REQUIREMENTS. 

PART I 

PART II 

PART III 
PART IV 
PART V 

PART VI 

PART VII 
PART VIII 

Definitions l Applicability and Interim 
Prohibition. 
UST Systems: Design, Construction

l 

Installation, and Notification. 
General Operating Requirements. 
Release Detection. 
Release Reporting, Investigation, and 
Confirmation. 
Release Response and Corrective Action for Ust 
Systems Containing Petroleum or Hazardous 
Substances. 
Out-of-Service UST Systems and Closure. 
Delegation. 

PART I. 

Definitions, Applicability and Interim Prohibition. 

25-580-10. 
25-580-20. 
25-580-30. 
25-580-40. 

Definitions. 
Applicability. 
Interim prohibition for deferred UST systems. 
Permitting and inspection requirements for all 
UST systems. 

9 VAC 25-580-10. Definitions. 

The following words and terms, when used in this chapt'er I 
shall have the following meaning unless the context clearly 
indicates otherwise: 

"Aboveground release" means any release to the surface of 
the land or to surface water. This includes, but is not limited 
to, releases from the aboveground portion of a UST system and 
aboveground releases associated with overfills and transfer 
operat ions as the regulated substance moves to or from a UST 
system. ~ 

"Ancillary equipment" means any devices including, but not 
limited to, such devices as piping, fittings, flanges, valves, and 
pumps used to distribute, meter, or control the flow of regulated 
substances to and from a UST. 

"Belowground release" means any release to the subsurface of 
the land and to groundwater. This includes, but is not limited to, 
reJ.ea,s~1s from the belowground portions of an underground storage 
tank system and belowground releases associ~ted with overfills and 
transfer operations as the regulated substance moves to or from an 
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underground storage tank. 

"Beneath the surface of the ground" means beneath the ground 
surface or otherwise covered with earthen materials. 

"Board" means the State Water Control Board. 

"Building official" means the executive official of the 
local government building department empowered by §36-10S of the 
Code of Virginia to enforce and administer the Virginia Uniform 
Statewide Building Code (USBC). 

"Cathodic protection" is a technique to prevent corrosion of 
a metal surface by making that surface the cathode of an 
electrochemical cell. For example, a tank system can be 
cathodically protected through the application of either galvanic 
anodes or impressed current. 

"Cathodic protection tester" means a person who can 
demonstrate an understanding of the principles and measurements of 
all common types of cathodic protection systems as applied to 
buried or submerged metal piping and tank systems. At a minimum, 
such persons must have education and experience in soil 
resistivity, stray current, structure-to-soil potential, and 
component electrical isolation measurements of bur~ed metal 
piping and tank systems. 

"CERCLA" means the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980, as amended (42 USC §9601 
et seq.). 

"Compatible" means the ability of two or more substances to 
maintain their respective physical and chemical properties upon 
contact with one another for the design life of the tank system 
under conditions likely to be encountered in the UST. 

"Connected piping" means all underground piping including 
valves, elbows, joints, flanges, and flexible connectors attached 
to a tank system through which regulated substances flow. For the 
purpose of determining how much piping is connected to any 
individual UST system, the piping that joins two UST systems should 
be allocated equally between them. 

II Corrosion expert" means a person who I by reason of thorough 
knowledge of the physical sciences and the principles of 
engineering and mathematics acquired by a professional education 
and related practical experience, is qualified to engage in the 
practice of corrosion control on buried or submerged metal pipi~g 
systems' and metal tanks. Such a person must be accr~di~ed .~: 
certified as being qualified by the National Assoc~at~on 0: 
Corrosion Engineers or be a registered professional engi~eer wh~ 
has certification or licensing that includes educat~on an (' 
experience in corrosion control of buried or submerged meta_~. pipin~1 ,.' . 
systems and metal tanks. . ' 



"De minimis" means trivial and beyond the intent of 
regulation, as that term is used at 53 Fed. Reg. 37108-37109. 

"Department of Waste Management" means the Virginia 
Department of Waste Management which has jurisdiction over the 
proper handling and disposal of solid and hazardous wastes in the 
Commonwealth of Virginia. 

"Dielectric material" means a m~terial that does not conduct 
direct electrical current. Dielectric coatings are used to 
electrically isolate UST systems from the surrounding soils. 
Dielectric bushings are used to electrically isolate portions of 
the UST system (e.g., tank from piping). 

"Electrical equipment" means underground equipment that 
contains dielectric fluid that is necessary for the operation of 
equipment such as transformers and buried electrical cable. 

"Excavation zone" means the volume containing the tank 
system and backfill material bounded by the ground surface, walls, 
and floor of the pit and trenches into which the UST system is 
placed at the time of installation. 

"E~isting tank system" means a tank system used to contain 
an accumulation of regulated substances or for which installation 
has commenced on or before December 22, 1988. Installation is 
considered to have commenced if: 

1. The owner or operator has obtained all federal, state, 
and local approvals or permits necessary to begin physical 
construction of the site or installation of the tank system; and 
if, 

2. a. Either a continuous on-site physical construction 
or installation program has begun; or, 

b. The owner or operator has entered into contractual 
obligations--which cannot be cancelled or modified without 
substantial loss--for physical construction at the site or 
installation of the tank system to be completed within a reasonable 
time. 

"Farm tank" is a tank located on a tract of land devoted to 
the production of crops or raising animals, including fish, and 
associated residences and improvements. A farm tank must be 
located on the farm property. "Farm" includes fish hatcheries, 
rangeland and nurseries with growing operations. 

"Flow-through process tank" is a tank that forms an integral 
part of a production process through which there is a steady, 
variable, recurring, or intermittent flow of materials during the 
operation of the process. Flow-through pr?cess t.anks do nc:'t 
include tanks used for the storage of mater~als pr~or to the~r 
introduction into the production process or for the storage of 
finished products or by-products from the production process. 



"Free product" refers to a regulated substance that is 
present as a nonaqueous phase liquid (e.g., liquid not dissolved in 
water) . 

. "?athering.lines ll means any pipeline, equipment, facility, 
or bu~ld~ng used ~n the transportation of oil or gas during oil or 
gas production or gathering operations. 

IIHazardous substance OST system" means an underground 
storage tank system that contains a hazardous substance defined in 
§101(14) of the Comprehensive Environmental Response, Compensation 
and Liability Act (CERCLA) of 1980 (42 OSC §9601 et seq.) (but not 
including any substance regulated as a hazardous waste unde:::
subtitle C of RCRA) or any mixture of such substances and 
petroleum,' and which is not a petroleum OST system'. 

"Heating oil" means petroleum that is No.1, No.2, No. 
4--light, No. 4--heavy, No. S--light, No. S--heavy, and No. 6 
technical grades of fuel oil; other residual fuel oils (inCluding 
Navy Special Fuel Oil and Bunker C); and other f~els when used as 
substitutes for one of these fuel oils. Heating oil is typically 
used in the operation of heating equipment, boilers, or furnaces. 

( 

"Hydraulic lift tank" means a tank holding hydraulic fluid 
for a closed-loop mechanical system that uses compressed air or ( 
hydraulic fluid to operate lifts, elevators, and other similar 
devices. 

"Liquid trap" means sumps, well cellars, and other traps 
used in association with oil and gas production, gathering, and 
extraction operations (including gas production plants), for the 
purpose of collecting oil, water, and other liquids. These liquid 
traps may temporarily collect liquids for subsequent disposition or 
reinjection into a production or pipeline stream, or may collect 
and separate liquids from a gas stream. 

"Maintenance" means the normal operational upkeep to prevent 
an underground storage tank system from releasing product. 

"Motor fuel" means petroleum or a petroleum-based substance 
that is motor gasoline, aviation gasoline, No. 1 or No. 2 diesel 
fuel, or any grade of gasohol, and is. typically use<;i in the 
operation of a motor engine. 

"New tank system" means a tank system that will 
contain an accumulation of regulated substances and 
installation has commenced after December 22, 1988 
"existing tank system") . 

be used to 
for which 
(See also 

"Noncommercial purposes" with respect to motor fuel means 
not for resale. f 



( 

"On the premises where stored" with respect to heating oil 
means UST systems located on the same property where the stored 
heating oil is used. 

. "OI?erational life" refers to the period beginning when 
1nstallat1on of the tank system has commenced until the time the 
tank system is properly closed under Part VII. 

"Operator" means any person in control of, or having 
responsibility for, the daily operation of the UST system. 

"Overfill release" is a release that occurs when a tank is 
filled beyond its capacity, reSUlting in a discharge of the 
regulated substance to the environment. 

"Owner" means: 

1. In the case of a UST system in use on Novermber 8, 
1984, or brought into use after that date, any person who owns a 
use on November 8, 1984, or brought into use after that date, any 
person who owns a UST system used for storage, use, or dispensing 
of regulated substances; and 

2. In the case of any UST system in use before November 
8, 1984, but no longer in use on that date, any person who owned 
such UST immediately before the discontinuation of its use. 

"Person" means an individual, trust, firm, joint stock 
company, corporation, including a government corporation, 
partnership, association, any state or agency of it, municipality, 
county, town, commission, political subdivision of a state, any 
interstate body, consortium, joint venture, commercial entity, the 
government of the United States or any unit or agency of it. 

"Petroleum UST system II means an underground storage tank 
system that contains petroleum or a mixture of petroleum with de 
minimis quantities of other regulated substances. Such systems 
include those containing motor fuels, jet fuels, distillate fuel 
oils, residual fuel oils, lubricants, petroleum solvents, and used 
oils. 

"Pipe" or "piping" means a hollow cylinder or tubula:::
conduit that is constructed of nonearthen materials. 

"Pipeline facilities (including gathering lines)" are ne'''' 
and existing pipe rights-of -way and any associated equipment, 
facilities, or buildings. 

lIRCRA" means the federal Resource Conservation and Recovery 
Act of i976 as amended (42 USC §6901 et seq.). 



"Regulated substance" means an element, compound, mixture 
solution, or substance that, when released into the environment' 
may present substantial danger to the public health or welfare o~ 
the environment. The term "regulated substance" includes: ' 

1. Any substance defined in §101(14) of the Comprehensive 
Environmental Response, Compensation, and Liability Act (CERCLA) of 
1980 (42 USC §9601 et seq.), but not any substance regulated as a 
hazardous waste under subtitle C of the Resource Conservation and 
Recovery Act (RCRA) of 1976 (42 USC §6901 et seq.); and 

2. Petroleum, including crude oil or any fraction of it, 
that is liquid at standard conditions of temperature and pressure 
(60 0 F and 14.7 pounds per square inch absolute)., The term 
"regulated substance" includes but is not limited to petroleum and 
petroleum-based substances comprised of a complex blend of 
hydrocarbons derived from crude oil through processes of 
separation, conversion, upgrading, and finishing, such as motor 
fuels; jet fuels, distillate fuel oils, residual fuel oils, 
lubricants, petroleum solvents, and used oils. 

"Release" means any spilling, leaking, 
discharging, escaping, leaching or disposing from an 
groundwater, surface water or subsurface soils. 

emitting, 
UST into 

( 

"Release detection ll means determining whether a release of 
a regulated substance has occurred from the UST system into the ( 
environment or into the interstitial space between the UST system 
and its secondary barrier or secondary containment around it. 

"Repair" m~ans to restore a tank or UST system component 
that has caused a release of product from the UST system. 

"Residential tank" is a tank located on property used 
primarily for dwelling purposes. 

"SARA" means the Superfund Amendments and Reauthorization 
Act of 1986. 

IISeptic tank" is a water-tight covered receptacle designed 
to receive or process, through liquid separation or biological 
digestion, the sewage discharged from a building sewer. The 
effluent from such receptacle is distributed for disposal through 
the soil and settled solids and scum from the tank are pumped out 
periodically and hauled to a treatment facility. 

"Storm water or waste water collection system" means piping, 
pumps conduits, and any 'other equipment necessary to collect and 
transport the flow of surface water run-off resulting from 
precipitation, or domestic, commercial, or industrial ~astew~ter to 
and from retention areas or any areas where treatment 1S des1gnated 
to occur. The collection of storm water and wastewater does not. I 

include treatment except where incidental to conveyance. 



( 

"Surface impoundment!! is a natural topographic depression, 
man-made excavation, or diked area formed primarily of earthen 
materials (although it may be lined with man-made materials} that 
is not an injection well. 

"Tank" is a stationary device designed to contain an 
accumulation of regulated substances and constructed of nonearthen 
materials (e.g., concrete, steel, plastic) that provide structural 
support. 

II Underground area If means an underground room, such as a 
basement, cellar, shaft or vault, providing enough space for 
physical inspection of the exterior of the tank situated on or 
above the surface of the floor. 

"Underground release ll means any belowground release. 

"Underground storage tank" or "UST" means anyone or 
combination of tanks (including underground pipes connected to it) 
that is used to contain an accumulation of regulated substances, 
and the volume of which (including the volume. of underground pipes 
connected to it) is 10% or more beneath the surface of the ground. 
This term does not include any: 

1. Farm or residential tank of 1,100 gallons or less 
capacity used for storing motor fuel for noncommercial purposesi 

2. Tank used for storing heating oil for consumption on 
the premises where stored l except for tanks having a capacity 0: 
more than 5 / 000 gallons and used for storing heating oil; 

3. Septic tank; 

4. Pipeline facility 
regulated under: 

(including gathering lines) 

a. The Natural Gas Pipeline Safety Act of 1968 (49 USC 
App. 1671 1 et seq')1 or 

b. The Hazardous Liquid Pipeline Safety Act of 1979 (49 
USC App. 2001, et seq.); 

c. Which is an intrastate pipeline facility regulated 
under state laws comparable to the provisions of the law referred 
to in subdivisions 4 a or 4 b of this definition; 

5. Surface impoundment 1 pit, pond l or lagoon; 

6. Storm water or wastewater collection system; 

7. Flow-through process tank; 



8. ,Liquid trap or ';lssociated gat,hering lines directly ( 
related to o~l or gas product~on and gather~ng operations; or 

9. Storage tank situated in an underground area 
(such as a basement, cellar, mineworking, drift, shaft, or tunnel) 
if the storage tank is situated upon or above the surface of the 
floor. 

The term "underground storage tank" or "UST" does not 
include any pipes connected to any tank which is described in 
subdivisions 1 through 9 of this definition. 

"Upgrade n means the addition or retrofit of some systems 
such as cathodic protection, lining, or spill and overfill controls 
to improve the ability of an underground storage tank system to 
prevent the release of product. 

"UST system" or "tank system" means an underground storage 
~ank, connected underground piping, underground ancillary 
equipment, and containment system, if any. 

"Wastewater treatment tank" means a tank that is designed to 
receive and treat an influent wastewater through physical, 
chemical, or biological methods. 

9 VAC 25-580-20. Applicability. 

A. The requirements of this chapter apply to all owners and 
operators of a UST system as defined in 9 VAC 25-580-10 except as 
otherwise provided in subsections B, C, and D of this section. An':' 

UST system listed in subsection C of this section must meet t~~ 
requirements of 9 VAC 25-580-30. 

B. The following UST systems are excluded from the 
requirements of this chapter: 

1. Any UST system holding hazardous wastes listed or 
identified under Subtitle C of the Solid Waste Disposal Act (33 USC 
§12S1 et seq.), or a mixture of such hazardous waste and other 
regulated substances; 

2. Any wastewater treatment tank system that is part of a 
wastewater treatment facility regulated under §402 or §307(b) of 
the Clean Water Act; 

3. Equipment or machinery that contains regulated substances 
for operational purposes such as hydraulic lift tanks and 
electrical equipment tanks;¥ _ _ ----... 

4. Any UST system whose capacity is @o ~~s or ~ 
5. Any UST 'system that contains a de minimis concentration of 

regulated substances; and 
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6. "Any emergency spill or overflow cont.ainment UST system that 
is expeditiously emptied after use. 

C. Deferrals. Parts II, 111/ IV, V/ and VII of this chapter 
do not apply to any of the following types of UST systems: 

1. Wastewater treatment tank systems; 

2. "Any UST systems containing radioactive material that are 
regulated under the Atomic Energy Act of 1954 (42 USC 2011 et 
seq. ) i 

3. "Any UST system that is part of an emergency generator 
system at nuclear power generation facilities regulated by the 
Nuclear Regulatory Commission under 10 CFR SO, Appendix Ai 

4. Airport hydrant fuel distribution systems; and 

5. UST systems with field-constructed tanks. 

D. Deferrals. Part IV does not apply to any UST system that 
stores fuel solely for use by emergency power generators. 

9 VAC 25-580-30. Interim prohibition for deferred UST systems. 

No person may install a UST system listed in subsection C of 
9 VAC 25-580-20 for the purpose of storing regulated substances 
unless the UST system (whether of single-wall or double-wall 
construction) : 

1. Will prevent releases due to corrosion or structural 
failure for the operational life of the CST system; 

2. Is cathodically protected against corrosion, constructed of 
noncorrodible material, steel clad with a noncorrodible material, 
or designed in a manner to prevent the release or threatened 
release of any stored substance; and 

3. Is constructed or lined with material that is compatible 
with the stored substance. 

9 VAC 25-580-40. Permitting and inspection requirements for all UST 
systems. 

In all instances of installation, upgrade, repair and 
closure where a UST system is constructed, enlarged, altered, 
repaired or closed all UST systems must be permitted and inspected 
in accordance with 9 VAC 25-580-50, 9 VAC 25-580-60, 9 VAC 
25-580-110, 9 VAC 25-580-160, 9 VAC 25-580-170, 9 VAC 25-580-310 
and 9 VAC 25-580-320. 



PART II. 

UST Systems: Design, Construction, Installation, and 
Notification. 

9 VAC 25-580-50. 
9 VAC 25-580-60. 
9 VAC 2S-580-70. 

Performance standards for new UST systems. 
Upgrading of existing UST systems. 
Notification, requirements. 

9 VAC 2S-580-S0. Performance standards for new UST systems. 

Owners a.nd operators must obtain a permit, the required 
inspections and a Certificate of Use issued in accordance with the 
provisions of the Virginia Uniform Statewide Building Code. No UST 
system shall be insta~led or placed into use without the owner and 
operator having obtained the required permit, inspections and 
Certificate of Use from the building official under the provisions 
of the Virginia Uniform Statewide Building Code (§36-97 et seq. of 
the Code of Virginia) . 

In the case of state-owned facilities the Department of 
General Services shall function as the building official in 
accordance with §36-98.1 of the Code of Virginia. 

( 

In the case of federal facilities the building official must 
be contacted. Owners and operators must obtain a permi t , the ( 
required inspections and a Certificate of Use must be issued in 
accordance with the provisions of the Virginia Uniform Statewide 
Building Code. 

In order to prevent releases due to structural failure I 

corrosion, or spills and overfills for as long as the UST system is 
used to store regulated substances, all owners and operators of new 
UST systems must meet the following requirements. 

1. Tanks. 

Each tank must be properly designed and constructed, and any 
portion underground that routinely contains product must be 
protected from corrosion, in accordance with a code of practice 
developed by a nationally recognized association or independent 
testing laboratory as specified below: 

a. The tank is constructed of fiberglass-reinforced 
plastic; 

NOTE: The following industry codes may be used to comply 
with subdivision 1 a of this section: Underwriters Laboratories 
Standard 1316, II Standard for Glass-Fiber-Reinforced Plastic 
Underground Storage Tanks for Petroleum Products"; Underwriters 
Laboratories of Canada CAN4-S61S-M83, "Standard for Reinforced 
Plastic Underground Tanks for Petroleum Products" i or American 
Society of Testing and Materials Standard D4021-86, "Standard 
Specification for Glass-Fiber-Reinforced Polyester Underground 
Petroleum Storage Tanks." 



b. The tank is constructed of steel and cathodically 
protected in the following manner: 

(1) The tank is coated with a suitable dielectric 
material; 

(2) Field-installed cathodic protection systems are 
designed by a corrosion expert; 

(3) Impressed current systems are designed to allow 
determination of current operating status as required in 
subdivision 3 of 9 VAC 25-580-90; and 

(4) Cathodic protection systems are operated and 
maintained in accordance with 9 VAC 25-580-90; 

NOTE: The following codes and standards may be used to 
comply with subdivision 1 b of this section: 

(a) Steel Tank Institute "Specification for STI-P3 System 
of External Corrosion Protection of Underground Steel Storage 
Tanks" ; 

(b) Underwriters Laboratories Standard 1746, "Corrosion 
Protection Systems for Underground Storage Tanks"; 

(c) Unde'rwriters Laboratories of Canada CAN4-S603-M85, 
"Standard for Steel Underground Tanks for Flammable and Combustible 
Liquids," and CAN4-G03.1-M8S, "Standard for Galvanic Corrosion 
Protection Systems for Underground Tanks for Flammable and 
Combustible Liquids," and CAN4-S631-MS4, "Isolating Bushings for 
Steel Underground Tanks Protected with Coatings and Galvanic 
Systems "; or 

(d) National Association of Corrosion Engineers Standard 
RP-02-SS, "Control of External Corrosion on Metallic Buried, 
Partially Buried, or Submerged Liquid Storage Systems," and 
Underwriters Laboratories Standard 58 II Standard for Steel 
Underground Tanks for Flammable and Combustible Liquids." 

c. The tank is constructed of. a steel-fiberglass 
reinforced-plastic composite; or 

NOTE: The following industry codes may be used to comply 
with subdivision 1 c of this section: Underwriters Laboratories 
Standard 1746, "Corrosion Protection Systems for Underground 
Storage Tanks, If or the Association for Composite Tanks ACT-100, 
IISpecification for the Fabrication of FRP Clad Underground Storage 
Tanks." 

d. The tank construction and corrosion protection are 
determined by the board to be designed to prevent the release or 
threatened release of any stored regulated substance in a manner 



that is no less protective of human health and the environment than ( 
subdivisions 1 a through c of this section. 

2. Piping. The piping that routinely contains regulated 
substances (e.g., fill pipes, product lines) and is in contact with 
the ground must be properly designed, constructed, and protected 
from corrosion in accordance with a code of practice developed by 
a nationally recognized association or independent testing 
laboratory as specified below: 

plastic. 
a.. The piping is constructed of fiberglass-reinforced 

NOTE: The following codes and standards may be used to 
comply with subdivision 2 b of this section: 

(l) 'Underwriters Laboracories Subject 971, "UL Listed 
Non-Metal Pipe"; 

(2) Underwriters Laboratories Standard 567, "Pipe 
Connectors for Flammable and Combustible and LP Gas"; 

(3) Underwriters Laboratories of Canada Guide ULC-107, 
"Glass Fiber Reinforced Plastic Pipe and Fittings for Flammable 
Liquids"; and 

(4) Underwriters Laboratories of Canada Standard CAN ( 
4-S633-MS1, "Flexible Underground Hose Connectors." 

,~~- " 

b. The piping is constructed of steel and cathodically 
protected in the following manner: 

(1) The piping is coated with a suitable dielectric 
material; 

(2) Field- installed cathodic protection systems are 
designed by a corrosion expert; 

(3) Impressed current systems are designed to allow 
determination of current operating status as required in subsection 
C of 9 VAC 25-580-90; and 

(4) Cathodic protection systems are operated and 
maintained in accordance with 9 VAC 25-580-90; or 

NOTE: The following codes and standards may be used to 
comply with subdivision 2 b of this section: 

(a) National Fire Protection Association Standard 30, 
"Flammable and combustible Liquids Code"; 

(b) American Petroleum Institute Publication 1615, 
"Installation of Underground Petroleum Storage Systems"; 

/ 



{ (c) American Petroleum Institute Publication 1632, 
"Cathodic Protection of Underground Petroleum Storage Tanks and 
Piping Systems"; and 

(d) National Association of Corrosion Engineers Standard 
RP-Ol-69, "Control of External Corrosion on Submerged Metallic 
Piping Systems." 

c. The piping construction and corrosion protection are 
determined by the board to be designed to prevent the release or 
threatened release of any stored regulated substance in a manner 
that is no less protective of human health and the environment 
than the requirements in subdivisions 2 a through b G)f this 
section. 

3. Spill and overfill prevention equipment. 

a. Except as provided in subdivision 3 b of 
to prevent spilling and overfilling associated 
transfer to the UST system, owners and operators 
following spill and overfill prevention equipment: 

this section, 
with product 
must use the 

(1) Spill prevention equipment that will prevent 
release of product to the environment when the transfer hose is 
detached from the fill pipe (for example, a spill catchment basin) i 
and 

(2) Overfill prevention equipment that will: 

(a) Automatically shut off flow into the tank when the 
tank is no more than 95% full; or 

(b) Alert the transfer operator when the tank is no more 
than 90% full by restricting the flow into the tank or triggering 
a high-level alarm. 

b. Owners and operators are not required to use the spill 
and overfill prevention equipment specified in subdivision 3 a of 
this section if: 

(1) Alternative equipment is used that is determined by 
the board to be no less protecti ve of human health and the 
environment than the equipment specified in subdivision 3 a (1) or 
(2) of this section; or 

(2) The UST system is filled by transfers of no more 
than 25 gallons at one time. 

4. Installation. All tanks and piping must be properly 
installed in accordance with a code of practice developed by a 
nationally recognized association or independent testing laboratory 
in accordance with the manufacturer's instructions. 



NOTE: Tank and piping system installation practices and 
procedures described in the following codes may be used to comply 
with the requirements of subsection 4 of this section: 

a. American Petroleum Institute Publication 1615, 
"Installation of Underground Petroleum Storage System"; 

b. Petroleum 
"Recommended Practices 
Storage Systems"; or 

Equipment Institute Publication RP100, 
for Installation of Underground Liquid 

c. American National Standards Institute Standard B31.3 1 

"Petroleum Refinery Piping," and American National Standards 
Institute-Standard B31.4 ilLiquid Petroleum Transportation Piping 
System. II 

NOTE: These industry codes require that prior to bringing 
the system into use the following tests be performed: (i) tank 
tightness test (air) ; (ii) pipe tightness- test (air or 
hydrostatic); and (iii) precision system test in accordance with 
NFPA 329 (detection of .05 gal/hr leak rate). 

5. Certification of installation. All owners and operators 
must ensure that one or more of options a through d of the 
following methods of certification, testing, or inspection is 
performed, and a Certificate of Use has been issued in accordance 
with the provisions of the Virginia Uniform Statewide Building Code 
to demonstrate compliance with subsection 4 of this section. A 
certification of compliance on the UST Notification form must be 
submitted to the board in accQrdance with 9 VAC 25-580-70. 

a. The installer has been certified by the tank and 
piping manufacturers; 

b. The installation has been inspected and certified by 
a registered professional engineer with education and experience in 
UST system installation; 

c. All work listed in the manufacturer's installation 
checklists has been completed; 

d. The owner and operator have complied with another 
method for ensuring compliance with subsection 4 of this section 
that is determined by the board to be no less protective of human 
health and the environment. 

F. Release detection. Release detection shall be provided in 
accordance with Part IV of this chapter. 



", 

9 VAC 25-580-60. Upgrading of existing UST systems. 

Owners and operators must 
inspections in accordance with 
Uniform Statewide Building Code 
Virginia) . 

obtain a permit and the required 
the provisions of the Virginia 
{§36.97 et seq. of the Code of 

A permit from the building official must be obtained prior 
to upgrading any UST system. No upgraded UST system shall be 
placed into use unless and until the system is inspected in 
accordance with the provisions of the Virginia Uniform Statewide 
Building Code {§36.97 et seq. of the Code of Virginia}. 

In the case of state facilities the Department of General 
Services shall function as the building official in accordance with 
§36-98.1 of the Code of Virginia. 

In the case of federal facilities the buildingt official 
must be contacted. Owners and operators must obtain a permit and 
the required inspections in accordance with the provisions of the 
Virginia Uniform Statewide Building Code (§36.97 et seq. of the 
Code of Virginia) . 

1. Alternatives allowed. Not later than December 22, 1998, 
all existing UST systems must comply with one of the following 
requirements: 

a. New UST system performance standards under 9 VAC 
25-580-50; 

b. The upgrading requirements in subsections 2 through 5 
of this section; or 

c. Closure requirements under Part VII of this chapter, 
including applicable requirements for corrective action under Part 
VI. 

2. Tank upgrading requirements. Steel tanks must be 
upgraded to meet one of the following requirements in accordance 
with a code of practice developed by a nationally recognized 
association or independent testing laboratory: 

a. Interior lining. A tank may be upgraded by internal 
lining if: 

(1) The lining is installed in accordance with the 
requirements of 9 VAC 25-580-110, and 

(2) Within 10 years after lining, and every five years 
thereafter, the lined tank is internally inspected and found to be 
structurally sound with the lining still performing in accordance 
with original design specifications. 



· b. Cathodic protect ion. A tank may be upgraded by 
cathodic protection if the cathodic protection system meets the 
requirements of 9 VAC 25-580-50 1 b (2), (3), and (4) and the 
integrity of the tank is ensured using one of the following 
methods: 

(1) The tank is internally inspected and assessed co 
ensure that the tank is structurally sound and free of corrosion 
holes prior to installing the cathodic protection systemj or 

(2) The tank has been installed for less than 10 years 
and is monitored monthly for releases in accordance with 
subsections 4 through 8 of 9 VAC 25-580-160; or 

(3) The tank has been installed for less than 10 years 
and is assessed for corrosion holes by conducting two tightness 
tests that meet the requirements of subsection C of 9 VAC 
25-580-160. The first tightness test must be conducted prior to 
installing the cathodic protection system. The second tightness 
test must be conducted between three and six months following the 
first operation of the cathodic protection system; or 

(4) The tank is assessed for corrosion holes by a 
method that is determined by the board to prevent releases in a 
manner that is no less protective of human health and the 
environment than subdivisions 2 b (1) through (3) of this section. 

c. Internal lining combined with cathodic protection. A 
tank may be upgraded by both internal lining and cathodic 
protection if: 

(1 ) 
requirements of 

The lining is installed in 
9 VAC 25-580-110i and 

(2) The cathodic protection 
requirements of subdivisions 1 b (2) I (3) I 

25-580-50. 

accordance with the 

system meets the 
and (4) of 9 VAC 

NOTE: The following codes and standards may be used to 
comply with this section: 

(a) American Petroleum Institute Publication 1631, 
"Recommended Practice for the Interior Lining of Existing Steel 
Underground Storage Tanks"; 

(b) National Leak Prevention Association Standard 631, 
II Spill Prevention, Minimum 10 Year Life Extension of Existing Ste7l 
Underground Tanks by Lining Without the Addition of Cathodl.c 
Protect ion" i 

(c) National Association of Corrosion Engineers Standard 
RP-02-85, "Control of External Corrosion on Metallic Buried, 
Partially Buried, or Submerged Liquid Storage Systems"; and 



(d) American Petroleum Institute Publication 1632, 
"Cathodic Protection of Underground Petroleum Storage Tanks and 
Piping Systems. II 

,3. Piping ~pgrading requirements. Metal p~p~ng that 
rout~nely conta~ns regulated substances and is in contact with the 
ground must be cathodically protected in accordance w~th a code of 
practice developed by a nationally recognized association or 
independent testing laboratory and must meet the requirements of 
subdivisions 2 b (2), (3) and (4) of 9, VAC 25-580-50. 

NOTE: The codes and standards listed in the note following 
subdivision 2 b of 9 VAC 25-580-50 may be used to comply with this 
requirement. 

4. Spill and overfill prevention equipment. To prevent 
spilling and overfilling associated with product transfer to the 
UST system, all existing UST systems must comply with new UST 
system spill and overfill prevention equipment requirements 
specified in subsection 3 of 9 VAC 25-580-50. 

E. Release detection. Release detection shall'be provided 
in accordance with Part IV of this chapter. 

9 VAC 25-580-70. Notification requirements. 

A. Any owner who brings an underground storage tank system 
into use after May 8, 1986, must within 30 days of bringing such 
tank into use, submit, in the form prescribed in APPENDIX I of this 
chapter, a notice of existence of such tank system to the board. 
Any change in ownership, tank status (e.g., temporarily/permanently 
closed out), tank/piping systems (e.g., upgrades such as addition 
of corrosion protection, internal lining, release detection), 
substance stored (e.g., change from petroleum to hazardous 
substance) requires the UST owner to submit an amended notification 
form within 30 days after such change/upgrade occurs or is brought 
into use. Owners may provide notice for several tanks using one 
notification form, but owners with tanks located at more than one 
place of operation must file a separate notification form for each 
separate place of operation. 

B. Under Virginia UST notification requirements effective July 
1, 1987, owners of property who have actual knowledge of 
underground storage tanks on such property that were taken out of 
service before January 1, 1974, yet still in the ground, must 
notify the board on the notification form. 

, NOTE: Under the federal UST Notification program, owners 
and operators of UST systems that were in the ground on or after 
May 8, 1986, unless taken out of operation on or before January 1, 
1974, were required to notify the board in accordance with the 



Hazardous and Solid Waste Amendments of 1984, P.L. 98-616 (42 USC 
§9603) on a form published by EPA on November 8, 1985, (50 FR 
46602) unless notice was given pursuant to §103 (c) of CERCLA. 
Owners and operators who have not complied with the notification 
requirements may use portions I through VI of the notification form 
contained in APPENDIX I of this chapter. 

C. Notices required to be submitted under subsection A of this 
section must provide all of the information in Sections I through 
VI of the prescribed form (APPENDIX I) for each tank for which 
notice must be given. Notices for tanks installed after December 
22, 1988, must also provide all of the information in Section VIr 
of the prescribed form (APPENDIX I) for each tank for which notice 
must be given. 

D. All owners and operators of new UST systems must certify in 
the notification form compliance with the following requirements: 

1. Installation of tanks and piping under subsection 5 of 9 
VAC 25-580-50; 

2. Cathodic protection of steel tanks and piping under 
subsections 1 and 2 of 9 VAC 25-580-50; 

3. Financial responsibility under financial responsibility 
regulations promulgated by the board. 

4. Release detection under 9 VAC 25-580-140 and 9 VAC 
25-580-150. 

E. All owners and operators of new UST systems must ensure 
that the installer certifies in the notification form that the 
methods used to install the tanks and piping comply with the 
requirements in subsection 4 of 9 VAC 25-580-50. 

F. Beginning October 24, 1988, any person who sells a tank 
intended to be used as an underground storage tank must notify the 
purchaser of such tank of the owner's notification obligations 
und~r subsection A of this section. The statement provided in 
APPENDIX II of this chapter may be used to comply with this 
requirement. 

9 VAC 
9 VAC 

9 VAC 
9 VAC 
9 VAC 

25-580-80. 
25-580-90. 

25-580-100. 
25-580-110. 
25-580-120. 

PART III. 

General Operating Requirements. 

Spill and overfill control. 
Operation and maintenance of corrosion 
protection. 
Compatibility. 
Repairs allowed. 
Reporting and recordkeeping. 



9 VAC 25-580-80. Spill and overfill control. 

A. Owners and operators must ensure that releases due to 
spilling or overfilling do not occur. The owner and operator must 
ensure that the volume available in the tank is greater than the 
volume of product to be transferred to the tank before the transfer 
is made and that the transfer operation is monitored constantly to 
prevent overfilling and spilling. 

NOTE: The transfer procedures described in National Fire 
Protection Association Publication 385 may be used to comply with 
subsection A of this section. Further guidance on spill and 
overfill prevention appears in American Petroleum Institute 
Publication 1621, "Recommended Practice for Bulk Liquid Stock 
Control at Retail Outlets, " and National Fire Protection 
Association Standard 30 1 "Flammable and Combustible Liquids Code." 

B. The owner and operator must report, investigate, and clean 
u.p any spills and overfills in accordance with 9 VAC 25-580-220. 

9 VAC 25-580-90. Operation and maintenance of corrosion protection. 

All owners and operators of steel UST systems with corrosion 
protection must comply with the following requirements to ensure 
that releases due to corrosio~ are prevented for as long as the UST 
system is used to store regulated substances: 

1. All corrosion protection systems must be operated and 
maintained to continuously provide corrosion protection to the 
metal components of that portion of the tank and piping that 
routinely contain regulated substances and are in contact with the 
ground. 

2. All UST systems equipped with cathodic protection systems, 
must be inspected for proper operation by a qualif ied cathodic 
protection tester in accordance with the following requirements: 

a. Frequency. All cathodic protection systems must be 
tested within six months of installation and at least every three 
years after that; and 

b. Inspection criteria. The criteria that are used to 
determine that cathodic protection is adequate as required by this 
section must be in accordance with a code of practice developed by 
a nationally recognized association. 

NOTE: National Association of Corrosion Engineers 
Standard RP-02-85, "Control of External Corrosion on Metallic 
Buried, Partially Buried l or Submerged Liquid Storage Systems, II may 
be used to comply with subdivision 2 b of this section. 



3. UST systems with impressed current cathodic protection ( 
systems must also be inspected every 60, days to ensure the 
equipment is running properly. These systems only provide the 
necessary corrosion protection when in continuous operation. Such 
equipment shall be installed so that it cannot be inadvertently 
shut off; and 

4. For UST systems using cathodic protection, records of the 
operation of the cathodic protection must be maintained (in 
accordance with 9 VAC 25-580-120) to demonstrate compliance with 
the performance standards in this section. These records must 
provide the following: 

a. The results of the last three inspections required ~n 
subdivision 3 of this section; and 

b. The results of testing from the last two inspections 
required in subdivision 2 of this section. 

9 VAC 25-580-100. Compatibility. 

Owne'rs and operators must use a UST system made of or lined 
with materials that are compatible with the substance stored in the 
UST system. 

NOTE: Owners and operators storing alcohol blends may use 
the following codes to comply with the requirements of this 
section: 

1. American Petroleum Institute Publication 1626, "Storing and 
Handling Ethanol and Gasoline-Ethanol Blends at Distribution 
Terminals and Service Stations"; and 

2. American Petroleum Institute Publication 1627, "Storage and 
Handling of Gasoline-Methanol/Cosolvent Blends at Distribution 
Terminals and Service Stations." 

9 VAC 25-580-110. Repairs allowed. 

Owners and operators must obtain a pe'rmit and the required 
inspections in accordance with the provisions of the Virginia 
Uniform Statewide Building Code (§36-97 et seq. of the Code of 
Virginia) . 

A permit from the building official must be obtained prio= 
to repairing any UST system. No repaired UST .sys~em shall ?2 
placed into use unless and until the system J.S J.nspected J.:: 

accordance with the provisions of the Virginia Uniform Statewide 
Building Code (§36-97 et seq. of the Code of Virginia) . 



In the case of state facilities the Department of General 
Services shall function as the building official in accordance with 
§36-98.1 of the Code of Virginia. 

In the case of federal facilities the building official 
must be contacted. Owners and operators must obtain a permit and 
the required inspections in accordance with the provisions of the 
Virginia Uniform Statewide Building Code (§36-97 et seq. of the 
Code of Virginia) .. 

Owners and operators of ust systems must ensure that repairs 
will prevent releases due to structural failure or corrosion as 
long as the UST system is used to store regulated substances. The 
repairs must meet the following requirements: 

1. Repairs to UST systems must be properly conducted in 
accordance with a code of practice developed by a nationally 
recognized association or an independent testing laboratory. 

NOTE: The following codes and standards may be used co 
comply with subdivision 1 of this section: National Fire 
Protection Association Standard 30, "Flammable and Combustible 
Liquids Code II ; American Petroleum Institute Publication 2200, 
"Repairing Crude Oil, Liquefied Petroleum Gas, and Product 
Pipelines ll i American Petroleum Institute Publication 1631, 
"Recommended Practice for the Interior Lining of Existing Steel 
Underground Storage Tanks II i and National Leak Prevention 
Association Standard 631, "Spill Prevention, Minimum 10 Year Life 
Extension of Existing Steel Underground Tanks by Lining Without the 
Addition of Cathodic Protection. 1I 

2. Repairs to fiberglass-reinforced plastic tanks may be made 
by the manufacturer's authorized representatives or in accordance 
with a code of practice developed by a nationally recognized 
asso.ciation or an independent testing laboratory. 

3. Metal pipe sections and fittings that have released product 
as a result of corrosion or other damage must be replaced. 
Fiberglass pipes and fittings may be repaired in accordance with 
the manufacturer's specifications. 

4. Repaired tanks and piping must be. tightness tested in 
accordance with subsection 3 of 9 VAC 25-580-160 and subdivision 2 
of 9 VAC 25-580-170 within 30 days following the date of the 
completion of the repair except as provided in subdivisions 4 a 
through c of this section: 

a. The repaired tank is internally inspected in 
accordance with a code of practice developed by a nationally 
recogni~ed association or an independent testing laboratory; 

b. The repaired portion of t~e UST system is m,on.itor7d 
monthly for releases in accordance w~th a method specl.fl.ed l.n 
subsections 4 through 8 of 9 VAC 25-580-160; or 



c. Another test m~thod is used that is determined by the ( 
board to be no less protect~ve of human health and the environment 
than those listed above. 

5. Within six months following the repair of any cathodically 
protected UST system, the cathodic protection system must be tested 
in accordance with subsections 2 and 3 of 9 VAC 25-580-90 to ensure 
that it is operating properly. 

6. UST system owners and operators must maintain records of 
each repair for the remaining operating life of the UST system that 
demonstrate compliance with the requirements of this section. 

9 VAC 25-580-120. Reporting and recordkeeping. 

Owners and operators of UST systems must cooperate fully 
with inspections, monitoring and testing conducted by the board, as 
well as requests for document submission, testing, and monitoring 
by the owner or operator pursuant to §9005 of Subtitle I of the 
Resource Conservation and Recovery Act, as amended. 

1. Reporting. Owners and operators must submit the following 
information to the board: 

a. Notification for all UST systems (9 VAC 25-580-70) I 

which includes certification of installation for new UST systems (9 
VAC 25-580-50 5) I 

b. Reports of all releases including suspected releases 
(9 VAC 25-580-190) I spills and overfills (9 VAC 25-580-220), 
and confirmed releases (9 VAC 25-580-240) ; 

c. Corrective actions planned or taken including initial 
,abatement measures (9 VAC 25-580-250) I site characterization (9 VAC 
25-580-260), free product removal (9 VAC 25-580-270), and 
corrective action plan (9 VAC 25-580-280) i and 

d. An amended notification form must be submitted within 
30 days after permanent closure or change-in-service (9 VAC 
25-580-320) . 

2 . Recordkeeping. 
following information: 

Owners and operators must maintain the 

a. Documentation of operation of corrosion protection 
equipment (9 VAC 25-580-90); 

b. Documentation of UST system repairs 
25-580-110) ; 

(9 VAC 

c. Recent compliance with release detection requirements 
(9 VAC 25-580-180) i and 



d. Results of the site investigation conducted at 
permanent closure (9 VAC 25-580-350) . 

3. Availability and maintenance of records. Owners and 
operators must keep the records required either: 

a. At the UST site and immediately available for 
inspection by the board; or 

b. At a readily available alternative site and be 
provided for inspection to the board upon request. 

In the case of permanent closure records required under 
9 VAC 25-580-350, owners and operators are also provided with the 
additional alternative of mailing closure records to the board if 
they cannot be kept at the site or an alternative site as indicated 
above. 

9 VAC 

9 VAC 
9 VAC 

9 VAC 
9 VAC 
9 VAC 

25-580-130. 

25-580-140. 
25-580-150. 

25-580-160. 
25-580-170. 
25-580-180. 

PART IV. 

Release Detection. 

General requirements for all petroleum and 
hazardous substance UST systems. 
Requirements for petroleum UST systems. 
Requirements for hazardous substance UST 
systems. 
Methods of release detection for tanks. 
Methods of release detection for piping. 
Release detection record keeping. 

9 VAC 25-580-130. General requirements for all petroleum and 
hazardous substance UST systems. 

A. Owners and operators of new and existing UST systems must 
provide a method, or combination of methods, of release detection 
that: 

1. Can detect a release from any portion of the tank and the 
connected underground piping that routinely contains producti 

2. Is installed, calibrated, operated, and maintained in 
accordance with the manufacturer's instructions, including routine 
maintenance and service checks for operability or running 
condition; and 

3. Meets the performance requirements in 9 VAC 25-580-160 or 



9 VAC 25-580-170, with any performance claims and their manner of (' 
determination described in writing by the equipment manufacturer ' 
or installer. In addition, methods used after December 22, 1990, 
except for methods permanently installed prior to that date, must 
be capable of detecting the leak rate or quantity specified for 
that method in subsections 2, 3 and 4 of 9 VAC 25-580-160 or 
subdivisions 1 and 2 of 9 VAC 25-580-170 with a probability of 
detection of 0.95 and a probability of false alarm of 0.05. . 

B. When a release detection method operated in accordance with 
the performance standards in 9 VAC 25-580-160 or 9 VAC 25-580-170 
indicates a release may have occurred, owners and operators must 
notify the board in accordance with Part V of this chapter. 

C. Owners and operators of all UST systems must comply with 
the release detection requirements of this part by December 22 of 
the year listed in the following table: 

SCHEDULE FOR PHASE-IN OF RELEASE DETECTION 
Year when release detection 

Year system is required (by December 22 
was installed of the year indicated) 

1989 1990 1991 1992 1993 
Before 1965 or 
date unknown 
1965-1969 
1970-1974 
1975-1979 
1980-1988 

RD* P 
p/RD 
P 
P 
P 

RD 
RD 

RD 

New tanks (after December 22, 1988) immediately upon 
installation. 

P = Must begin release detection for all pressurized piping 
in accordance with subdivision 2 a of 9 VAC 25-580-140. 

RD = Must begin release detection for tanks and suction 
piping in accordance with subsection 1 and subdivision 2 b of 9 VAC 
25-580-140, and 9 VAC 25-580-150. 

* = Heating oil tanks greater than 5,000 gallons capacity 
installed before 1965 or date unknown are allowed until Decem,ber 
22, 1990, to comply with this requirement. 

D. Any existing UST system that cannot apply a method of 
release detection that complies with the requirements of this part 
must complete the closure procedures in Part VII by the date on 
which release detection is required for that UST system under 
subsection C of this section. 



9 VAC 25-580-140. Requirements for petroleum UST systems. 

Owners and operators of petroleum UST systems must provide 
release detection for tanks and piping as follows: 

1. Tanks. Tanks must be monitored at least every 30 days for 
releases using one of the methods listed in subsections 4 through 
8 of 9 VAC 2'5-580-160 except that: 

a. UST systems that meet the performance standards in 
subsections 1 through 5 of 9 VAC 25-580-50 or subsections 1 through 
4 of 9 VAC 25-580-60 may use both monthly inventory control 
requirements in subsection 1 or 2 of 9 VAC 25-580-160, and tank 
tightness testing (conducted in accordance with subsection 3 of 9 
VAC 25-580-160 at least every five years until December 22, 1998, 
or until 10 years after the tank is installed or upgraded 
under subsection 2 of 9 VAC 25-580-60, whichever is later; 

b. UST systems that do not meet the performance standards 
in 9 VAC 25-580-50 or 9 VAC 25-580-60 may use monthly inventory 
controls (conducted in accordance with subsection 1 or 2 of 9 VAC 
25- 580-160) and annual tank tightness testing (conducted in 
accordance with subsection 3 of 9 VAC 25-580-160) until December 
22, 1998, when the tank must be upgraded under 9 VAC 25-580-60 or 
permanently closed under 9 VAC 25-580-320; and 

c. Tanks with capacity of 550 gallons or less may use 
weekly tank gauging (conducted in accordance with subsection 2 of 
9 VAC 25-580-160) . 

2. Piping. Underground piping that routinely contains 
regulated substances must be monitored for releases in a manner 
that meets one of the following requirements: 

a. Pressurized pip~ng. Underground piping that conveys 
regulated substances under pressure must: 

(1) Be equipped with an automatic line leak detector 
conducted in accordance with subdivision 1 of 9 VAC 25-580-170 i and 

(2) Have an annual line tightness test conducted in 
accordance with subdivision 2- of ,9 VAC 25-580-170 or have monthly 
monitoring conducted in accordance with subdivision 3 of 9 VAC 
25-580-170. 

b. Suction piping. Underground piping that conveys 
regulated substances under suction must either have a line 
tightness test conducted at least every three years and in 
accordance with subdivision 2 of 9 VAC 25-580-170, or use a monthly 
monitoring method conduc.ted in accordance with subdivision 3 of 9 
VAC 25-580-170. No release detection is required for suction 
piping that is designed and constructed to meet the following 
standards: 



(1) The below-grade piping operates at less than ( 
atmospheric pressure; 

(2) The below-grade pl.pl.ng is sloped so that the 
contents of the pipe will drain back into the storage tank if the 
suction is released; 

line; 
(3) Only one check valve is included in each suction 

(4) The check valve is located directly below and as 
close as, practical to the suction pump; and 

(5) A method is provided that allows compliance with 
subdivisions 2 b (2) through (4) of this section to be readily 
determined. 

9 VAC 25-580-150. Requirements for hazardous substance UST systems. 

Owners and operators of hazardous substance UST systems must 
provide release detection that meets the following requirements: 

1. Release detection at existing UST systems must meet the 
requirements for petroleum UST systems in 9 VAC 25-580-140, By 
December 22, 1998, all existing hazardous substance UST systems 
must meet the release detection requirements for new systems in ( 
subdivision 2 of this section. 

2. Release detection at new hazardous substance UST systems 
must meet the following requirements: 

a. Secondary containment systems must be designed, 
constructed and installed to: 

(1) Contain regulated substances released from the tank 
system until they are detected and removed; 

(2) Prevent the release of regulated substances to the 
environment at any time during the operational life of the UST 
system; and 

(3) Be checked for evidence of a release at least every 
30 days. 

NOTE: The provisions of 40 CFR 265.193, Containment 
and Detection of Releases, may be used to comply with these 
requirements. 

b. Double-walled tanks must be designed, constructed, and 
installed to: 

(1) Contain a release from any portion of the inner 
tank within the outer wall; and 
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(2) Detect the failure of the inner wall. 

c. External liners (including vaults) must be designed, 
constructed, and installed to: 

(1) Contain 100% of the capacity of the largest tank 
within its boundarYi 

(2) Prevent the interference of precipitation or 
ground-water intrusion with the ability to contain or detect a 
release of regulated substances; and 

(3) Surround the tank completely (i.e., it is capable 
of preventing lateral as well as vertical migration of regulated 
substances) . 

d. Underground piping must be equipped with secondary 
co·ntainment that satisfies the requirements of subdivision 2 a of 
this section (e. g., trench liners, jacketing of double-walled 
pipe). In addition, underground piping that conveys regulated 
under pressure must be equipped with an automatic line leak 
detector in accordance with subdivision 1 of 9 VAC 25-580-170. 

e. Other methods of release detection may be used if 
owners and operators: 

(1) Demonstrate to the board that an alternate method 
can detect a release of the stored substance as effectively as any 
of the methods allowed in subsections 2 through 8 of 9 VAC 
25-580-160 can detect a release of petroleum; 

(2) Provide information to the board on effective 
corrective action technologies, health risks, and chemical and 
physical properties of the stored substance, and the 
characteristics of the UST site; and 

(3) Obtain approval from the board to use the alternate 
. release detection method before the installation and operation 
of the new UST system. 

9 VAC 25-580-160. Methods of release detection for tanks. 

Owners and operators must obtain a permit and the required 
inspections in accordance with 9 VAC 25-580-50 or 9 VAC 25-580-60 
for the methods of release de.tection contained in subsections 4 
through 8 of 9 VAC 25-580-160. 

Each method of release detection for tanks used to meet the 
requirements of 9 VAC 25-580-140 must be conducted in accordance 
with the following and be designed to detect releases at the 
earliest possible time for the specific method chosen: 



1. Inv~ntory control. Product inventory control (or another 
test of equ~valent performance) must be conducted monthly to detect 
a release of at least 1.0% of flow-through plus 130 gallons on a 
monthly basis in the following manner: 

. . a. Inventory volume measurements for regulated substance 
~nputs, w~thdrawals, and the amount still remaining in the tank are 
recorded each operating daYi 

b. The equipment used is capable of measuring the level 
of product over the full range of the tank's height to the nearest 
one-eighth of an inch; 

c. The regulated substance inputs are reconciled with 
delivery receipts by measurement of the tank inventory volume 
before and after delivery; 

d. Deliveries are made through a drop tube that extends 
to within one foot of the tank bottom; 

e. Product dispensing is metered and recorded according 
to regulations of the Bureau of Weights and Measures of the 
Virginia Department of Agriculture and Consumer Services for meter 
calibration within their jurisdiction; for _ all other product 
dispensing meter calibration; an accuracy of six cubic inches for· 
every five gallons of product withdrawn is required; and 

f. The measurement of any water level in the bottom of 
the tank is made to the nearest one-eighth of an inch at least once 
a month. 

NOTE: Practices described in the American Petroleum 
Institute Publication 1621, "Recommended Practice for Bulk Liquid 
Stock Control at Retail Outlets," may be used, where applicable, as 
guidance in meeting the requirements of this subsection. 

2. Manual tank gauging. 
following requirements: 

Manual tank gauging must meet the 

a. Tank liquid level measurements are taken at the 
beginning and ending of a period of at- least 36 hours during 
which no liquid is added to or removed from the tank; 

b. Level measurements are based on an average of two 
consecutive stick readings at both the beginning and ending of the 
period; 

c. The equipment used is capable of measuring the level 
of product over the full range of the tank's height to the nearest 
1/8 of an inch; 

d. A leak is suspected and subject to the requirements of 
Part V if the variation between beginning and ending measurements 
exceeds the weekly or monthly standards in the following table: 
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Nominal 
tank capacity 
550 gallons or less 
551-1,000 gallons 
1,001-2,000 gallons 

Monthly 
Weekly 
standard 
(one test) 
10 gallons 
13 gallons 
26 gallons 

standard 
(average of 
four tests) 

5 gallons 
7 gallons 

13 gallons 

e. Only tanks of 550 gallons or less nominal capacity may 
use this as the sole method of release detection. Tanks of 551 to 
2,000 gallons may use the method in place of manual inventory 
control in subsection 1 of9 VAC 25-580-160. Tanks of greater than 
2,000 gallons nominal capacity may not use this method to meet the 
requirements of this part. 

3. Tank tightness testing. Tank tightness testing (or another 
test' of equivalent performance) must be capable of detecting a 0.1 
gallon per hour leak rate from any portion of the tank that 
routinely contains product while accounting for the effects of 
thermal expansion or contraction of the product f vapor pockets, 
tank deformation, evaporation or condensation, and the location of 
the water table. 

4. Automatic tank gauging. Equipment for automatic tank 
gauging that tests for the loss of product and conducts inventory 
control must meet the following requirements: 

a. The. automatic product level monitor test can detect a 
0.2 gallon per hour leak rate from any portion of the tank that 
routinely contains product; and 

b. Inventory control (or another test of equivalent 
performance) is conducted in accordance with the requirements of 
subsection 1 of 9 VAC 25-580-160. 

5. Vapor monitoring. Testing or monitoring for vapors within 
the soil gas of the excavation zone must meet the following 
requirements: 

a. The materials used as backfill are sufficiently porous 
(e.g., gravel, sand, crushed rock) to readily allow diffusion of 
vapors from releases into the excavation area; 

b. The stored regulated substance, or a tracer compound 
placed in the tank system, is sufficiently volatile (e.g., 
gasoline) to result in a vapor level that is detectable by the 
monitoring devices ldcated in the excavation zone in the event of 
a release from the tank; 

c. The measurement of vapors by the monitoring device is 
not rendered inoperative by the groundwater, rainfall, or soil 
moisture or other known interferences so that a release could go 
undetected for more than 30 days; 



d. The level of background contamination in the 
excavation zone will not interfere with the method used to detect 
releases from the tank; 

e. The vapor monitors are designed and operated to detect 
any significant increase in concentration above background of the 
regulated substance stored in the tank system, a component or 
components of that substance, or a tracer compound placed in the 
tank system; . 

f. In the UST excavation zone, the site is assessed 
to ensure compliance with the requirements in subdivisions 5 a 
through d of this section and to establish the number and 

positioning of monitoring wells that will detect releases within 
the excavation zone from any portion of the tank that routinely 
contains product; and 

g. Monitoring wells are clearly marked and secured to 
avoid unauthorized access and tampering. . 

6. Groundwater monitoring. Testing or monitoring for liquids 
on the groundwater must meet the following requirements: 

a. The regulated substance stored is not readily miscible ( 
in water and has a specific gravity of less than one; 

b. Groundwater is never more than 20 feet from the ground 
surface and the hydraulic conductivity of the soils between the UST 
system and the monitoring wells or devices is not less than 0.01 
cm/sec (e.g., the soil should consist of gravels,"coarse to medium 
sands, coarse silts or other permeable materials) ; 

c. The slotted portion of the monitoring well casing must 
be designed to prevent migration of natural soils or filter pack 
into the well and to allow entry of regulated substance on the 
water table into the well under both high and low groundwater 
conditions; 

d. Monitoring wells shall be sealed from the ground 
surface to the top of the filter pack; 

e. Monitoring wells or devices intercept the excavation 
zone or are as close to it as is technically feasible; 

f. The continuous monitoring devices or manual methods 
used can detect the presence of at least 1/8 of an inch of free 
product on top of the ground water in the monitoring wells; 

g. Within and immediately below the UST system ex,?avation 
zone the site is assessed to ensure compl~ance w~th the 
requirements in subdivisions 6 a through e of this section and to 
establish the number and positioning of monitoring wells or devices 



that will detect releases from any portion of the tank that 
routinely contains product; and 

h. Monitoring wells are clearly marked and secured to 
avoid unauthorized access and tampering. 

7. Interstitial monitoring. Interstitial monitoring between 
the UST system and a secondary barrier immediately around or 
beneath it may be used,. but only if the system is designed, 
constructed and installed to detect a leak from any portion of the 
tank that routinely contains product and also meets one of the 
following requirements: 

a. For double-walled UST systems, the sampling or testing 
method can detect a release through the inner wall in any portion 
of the tank that routinely contains productj 

NOTE: The provisions outlined in the Steel Tank 
Institute's "Standard for Dual Wall Underground Storage Tanks ll may 
be used as guidance for aspects of the design and construction of 
underground steel double-walled tanks. 

b. For UST systems with a secondary barrier within the 
excavation zone, the sampling or testing method used can detect a 
release between the USTsystem and the secondary barrier; 

(l) The secondary barrier around or beneath the UST 
system consists of artificially constructed material that is 
sufficiently thick and impermeable (at least 10&suprfdshj6 cmlsec 
for the regulated substance stored) to direct a release to the 
monitoring point and permit its detection; 

(2) The barrier is compatible with the regulated 
substance stored so that a release from the UST system will not 
cause a deterioration of the barrier allowing a release to pass 
through undetected; 

(3) For cathodically protected tanks; the secondary 
barrier must be installed so that it does not interfere with the 
proper operation of the cathodic protection system; 

(4) The groundwater, soil moisture, or rainfall will 
not render the testing or sampling method used inoperative so that 
a release could go undetected for more than 30 days; 

(S) The site is assessed to ensure that the secondary 
barrier is always above the groundwater and not in a 2S-year flood 
plain; unless the barrier and monitoring designs are for use under 
such conditions; and, 

(6) Monitoring wells are clearly marked and secured to 
avoid unauthorized access and tampering. 



c. For tanks with an internally fitted liner, an 
automated device can detect a release between the inner wall of the 
tank and the liner, and the liner is compatible with the substance 
stored. 

8. Other methods. Any other type of release detection method 
or combination of methods, can be used if: ' 

a. It can detect a 0.2 gallon per hour leak rate or a 
release of 150 gallons within a month with a probability of 
detection of 0.95 and a probability of false .alarm of 0.05; or 

b. The board may approve another method if the owner and 
operator can demonstrate that the method can detect a release as 
effectively as any of the methods allowed in subsections 3 through 
8 of this section. In comparing methods, the board shall consider 
the size of release that the method can detect and the frequency 
and reliability with which it can be detected. If the method is 
approved, the owner and operator must comply with any conditions 
imposed by the board on its use to ensure the protection of human 
health and the environment. 

9 VAC 25-580-170. Methods of release detection for piping. 

Owners and operators must obtain a permit and the required ( 
inspections in accordance with 9 VAC 25-580-50 or 9 VAC 25-580-60 
for the methods of release detection contained in subdivisions 1 
through 3 of 9 VAC 25-580-170. 

Each method of release detection for piping used to meet the 
requirements of 9 VAC 25-580-140 must be conducted in accordance 
with the following: 

1. Automatic line leak detectors. Methods which alert the 
operator to the presence of a leak by restricting or shutting off 
the flow of regulated substances through piping or triggering an 
audible or visual alarm may be used only if they detect leaks of 
three gallons per hour at 10 pounds per square inch line pressure 
within one hour. An annual test of the operation of the leak 
detector must be conducted in accordance with the manufacturer's 
requirements; 

2. Line tightness testing. A periodic test of piping may be 
conducted only if it can detect a 0.1 gallon per hour leak rate at 
one and one-half times the operating pressure; and 

3. ·Applicable tank methods. Any of the methods in subsections 
5 through 8 of 9 VAC 25-580-160 may be used if they are designed to 
detect a release from any portion of the underground piping that 
routinely contains regulated substances. 



9 VAC 25-580-180. Release detection record keeping. 

All UST system owners and operators must maintain records in 
accordance with 9 VAC 25-580-120 demonstrating compliance with all 
applicable requirements of this part. These records must include 
t he following: 

1. All written performance clai~s pertaining to any release 
detection system used, and the manner in which these claims have 
been justified or tested by the equipment manufacturer or 
installer, must be maintained for five years from the date of 
installation or as long as the method of release detection is used, 
whichever is greater; 

2. The results of any sampling, testing, or monitoring must be 
maintained for at least one year, or for another reasonable period 
of time determined by the board, except that the results of tank 
tightness testing conducted in accordance with subsection 3 of 9 
VAC 25-580-160 must be retained until the next test is conducted; 
and 

3. Written documentation of all calibration, maintenance, and 
repair of release detection equipment permanently located on-site 
must be maintained for at least one year after the servicing work 
is completed or for such longer period as may be required by the 
board. Any schedules of required calibration and maintenance 
provided by the release detection equipment manufacturer must be 
retained for five years from the date of installation. 

PART V. 

Release Reporting, Investigation, and Confirmation. 

9 VAC 25-580-190. 
9 VAC 25-580-200. 
9 VAC 25-580-210. 

9 VAC 25-580-220. 

Reporting of suspected releases. 
Investigation due to off-site impacts. 
Release investigation and confirmation 
steps. 
Reporting and cleanup of spills and 
overfills. 

9 VAC 25-580-190. Reporting of suspected releases. 

Owners and operators of UST systems must report to the board 
within 24 hours and follow the procedures in 9 VAC 25-580-210 for 
any of the following conditions: 

1. The discovery by owners and operators or others of released 
regulated substances at the UST site or in the surrounding area 
(such as the presence of free product or vapors in soils, 
basements, sewer and utility lines, and nearby surface water); 



,2. Unusual operating conditions observed by owners and 
operators (such as the erratic behavior of product dispensing 
equipme~t, the sudden loss of product from the UST system, or an 
unexplaJ.ned presence of water in the tank), unless system equipment 
is found to be defective but not leaking, and is immediately 
repaired or replaced; 

3. Monitoring results from a release detection method required 
under 9 VAC 25-580-140 and 9 VAC 25-580-150 that indicate a release 
may have occurred unless: 

a. The monitoring device is found to be defective, and is 
immediately repaired, recalibrated or replaced, and additional 
monitoring does not confirm the initial result; or 

·b. In the case of inventory control, a second month of 
data or in the case of manual tank gauging, a second week or month 
as prescribed in the chart under subdivision 2 d of 9 VAC 
25-580-160 does not confirm the initial result. 

9 VAC 25-580-200. Investigation due to off-site impacts. 

When required by the board, owners and operators of UST 
systems must follow the procedures in 9 VAC 25-580-210 to determine 
if the UST system is the source of off-site impacts. These impacts ( 
include the discovery of regulated substances (such as the presence 
of free product or vapors in soils, basements, sewer and utility 
lines, and state waters) that has been observed by the board or 
brought to its attention by another party. 

9 VAC 25-580-210. Release investigation and confirmation steps. 

Unless corrective action is initiated in accordance with 
Part VI, owners and operators· must immediately investigate and 
confirm all suspected releases of regulated substances requiring 
reporting under 9 VAC 25-580-190 within seven days, or another 
reasonable time period specified by the board upon written request 
made and approved within seven days after reporting of the 
suspected release. 

The following steps are required for release .investigation 
and confirmation: 

1. System test. Owners and operators must conduct tests 
(according to the requirements for tightness testing in subsection 
3 of 9 VAC 25-580-160 and subdivision 2 of 9 VAC 25-580-170) that 
determine whether a leak exists in that portion of t~e tank,. ~ 
that routinely contains product, or the attached delJ.very pJ.pJ.ng,1 
or both. 
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a. Owners and operators must repair, replace or upgrade 
the UST system, and begin corrective action in accordance with Part 
VI if the test results for the system, tank, or delivery piping 
indicate that a leak exists. 

b. Further investigation is not required if the test 
results for the system, tank, and delivery piping do not indicate 
that a leak exists and if environmental contamination is not the 
basis for suspecting a release. 

c. Owners and operators must conduct a site check as 
described in sucdivision 2 of this section if the test results for 
the system, tank t and delivery piping do not indicate that a leak 
exists but environmental contamination is the basis for suspecting 
a release. 

2. Site check. Owners and operators must measure for the 
presence of a release where contamination is most likely to be 
present at the UST site. In selecting sample types, sample 
locations, and measurement methods I owners and operators must 
consider the nature of the stored substance t the- type of initial 
alarm or cause for suspicion, the type of backfill, the depth of 
groundwater t and other factors appropriate for identifying the 
presence and source of the release. Samples shall be tested 
according to established EPA analytical methods or methods approved 
by the board. 

'v_ 

a. If the test results for the excavation zone or the UST 
site indicate that a release has occurred t owners and operators 
must begin corrective action in accordance with Part VI of this 
chapter 

b. If the test results for the excavation'zone or the 
UST site do not indicate that a release has occurred t further 
investigation is not required. 

9 VAC 25-580-220. Reporting and cleanup of spills and overfills. 

A. Owners and operators of UST systems must contain and 
immediately clean up a spill or overfill and report to the board 
within 24 hours and begin corrective action in accordance with Part 
VI of this chapter in the following cases: 

1. Spill or overfill of petroleum that results in a release to 
the environment that exceeds 25 gallons or that causes a sheen on 
nearby surface waterj and 

2. Spill or overfill of a hazardous substance that results in 
a release to the environment that equals or exceeds its reportable 
quantity under CERCLA (40 CFR 302) . 



B. Owners and operators of UST systems must contain and I 

immediately clean up a spill or overfill of petroleum that is less 
than 2S gallons and a spill or overfill of a hazardous substance 
that is less than the reportable quantity. If cleanup cannot be 
accomplished within 24 hours owners and operators must immediately 
notify the board. 

NOTE: Pursuant to 40 CFR §302.6 and 355.40, a release of a 
hazardous substance equal to or in excess of its reportable 
quantity must also be reported immediately (rather than within 24 
hours) to the National Response Center under §102 and 103 of the 
Comprehensive Environmental Response, Compensation, and Liability 
Act (CERCLA) of 1980 (42 USC §9602 and 9603) and to appropriate 
state and local authorities under Title III of the Superfund 
Amendments and Reauthorization Act (SARA) of 1986. 

PART VI. 

Release Response and Corrective Action for Ust Systems 
Containing Petroleum or Hazardous Substances. 

9 VAC 25-580-230. 
9 VAC 25-580-240. 
9 VAC 25-580-250. 
9 VAC 25-580-260. 
9 VAC 25-580-270. 
9 VAC 25-580-280. 
9 VAC 25-580-290. 
9 VAC 25-580-300. 

General. 
Initial response. 
Initial abatement measures and site check. 
Site characterization. 
Free product removal. 
Corrective action plan. 
Correccive action plan (CAP) permit. 
Public participation. 

9 VAC 25-580-230. General. 

Owners and operators of petroleum or hazardous substance UST 
systems must I in response to a confirmed release from the UST 
system, comply with the requirements of this part except for USTs 
excluded under subsection B of 9 VAC 25-580-20 and UST systems 
subject to RCRA Subtitle C corrective action requirements under 
§3004(u) of the Resource Conservation and Recovery Act, as amended. 

9 VAC 25-580-240. Initial response. 

Upon confirmation of a release in accordance with 9 VAC 
25-580-210 or after a release from the UST system is identified in 
any other manner, owners and operators must perform the following 
initial response actions within 24 hours of a release: 



1. Report the release to the board (e.g., by telephone or 
electronic mail) ; 

2. Take immediate action to prevent any further release of the 
regulated substance into the environment; and 

3. Identify and mitigate fire, explosion, and vapor hazards. 

9 VAC 25-580-250. Initial abatement measures and site check. 

A. Unless directed to do otherwise by the board, owners and 
operators must perform the following abatement measures: 

1. Remove as much of the regulated substance from the UST 
system as is necessary to prevent further release to the 
environment; 

2. Visually inspect any aboveground releases or exposed below 
ground releases and prevent further migration of the released 
substance into surrounding soils and groundwater; 

3. Continue to monitor and mitigate any additional fire and 
safety hazards posed by vapors or free product that have migrated 
from the UST excavation zone and entered into subsurface structures 
(such as sewers or basements); 

are 
site 

If 

4. Remedy hazards posed by contaminated soils that 
excavated or exposed as a result of release confirmation, 
investigation, abatement, or corrective action activities. 
these remedies include treatment or disposal of soils, the owner 
and operator must comply with applicable state and local 
requirements; 

5. Measure for the presence of a release where contamination 
is most likely to be present at the liST site, unless the presence 
and source of the release have been confirmed in accordance with 
the site check required by subdivision 2 of 9 VAC 25-580-210 or the 
closure site assessment of subsection A of 9 VAC 25-580-330. In 
selecting sample types, sample locations, and measurement methods, 
the owner and operator must consider the nature of the stored 
substance, the type of backfill, depth to groundwater and other 
factors as appropriate for identifying the presence and source 
source of the release. Samples shall be tested according to 
established EPA analytical methods or methods approved the board; 
and 

6. Investigate to determine the possible presence of free 
product, and begin free product removal as soon- as practicable and 
in accordance with 9 VAC 25-580-270. 



B. Within 20 days after release confirmation, or within 
another reasonable period of time determined by the board uoon 
written request made and approved within 20 days after rele~se 
confirmation, owners and operators must submit a report to the 
board summarizing the initial abatement steps taken under 
subsection A of this section and any resulting information or data. 

9 VAC 25-580-260. Site characterization. 

A. Owners and operators must assemble information about the 
site and the nature of the release, including information gained 
while confirming the release or completing the initial abatement 
measures in 9 VAC 25-580-230 and 9 VAC 25-580-240. This 
information must include, but is not necessarily limited to, the 
following: 

l. Data on the material released and the estimated quantity of 
release; 

2. Data from available sources or site investigations 
concerning the following: 

a. Site assessment to include: data on the' 
physical/chemical properties of the contaminant; nature and 
quantity and extent of the release; evidence that free product is 
found to need recovery; geologic/hydrologic site charcterization; 
current and projected land/water uses; water quality; subsurface 
soil conditions; evidence that contaminated soils are in contact 
with the groundwater; locations of subsurface conduits (e. g. I 

sewers, utility lines, etc.); and climatological conditions. 
Samples collected for this site characterization shall be tested 
according to established EPA analytical methods or methods approved 
by the board; 

b. Risk (exposure) assessment to include: evidence that 
wells of the area have been affected; use and approximate locations 
of wells potentially affected by the release; identification of 
potential and impacted receptors; migration routes; surrounding 
populations; potential for additional environmental damage; 

c. Remediation assessment to include: potential for 
remediation and applicability of different remediation 
technologies to the site. 

3. Results of the site check required under subdivision A 5 of 
9 VAC 25-580-250; and 

4. 'Results of the free product investigations required under 
subdivision A 6 of 9 VAC 25-580-250, to be used by owners and 
operators to determine whether free product must be recovered under 
9 VAC 25-580-270. 
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B. Within 45 days of release confirmation or another 
reasonable period of time determined by the board upon written 
request made and approved within 45 days after release 
confirmation, owners and operators must submit the information 
collected in compliance with subsection A of this section to the 
board in a manner that demonstrates its applicabiiity and technical 
adequacy, or in a format and according to the schedule required by 
the board. 

9 VAC 25-580-270. Free product removal. 

At sites where investigations under subdivision A 6 of 9 VAC 
25-580-250 indicate the presence of free product, owners and 
operators must remove free product to the maximum extent 
practicable as determined by the board while continuing, as 
necessary, any actions initiated under 9 VAC 25-580-240 through 9 
VAC· 25-580-260, or preparing for actions required under 9 VAC 
25-580-280 through 9 VAC 25-580-290. In meeting the requirements 
of this section, owners and o~erators must: 

1. Conduct free product removal in a manner that min~m~zes the 
spread of contamination into previously uncontaminated zones by 
using recovery and disposal techniques appropriate to the 
hydrogeologic conditions at 'the site, and that properly treats, 
discharges or disposes of recovery by-products in compliance with 
applicable local, state and federal regulations; 

2 . Use abatement of free product migration as a minimum 
Objective for the design of the free product removal system; 

3. Handle any flammable products in a safe and competent 
manner to prevent fires or explosions; and 

4. Unless directed to do otherwise by the board, prepare and 
submit to the board, within 45 days after confirming a release, a 
free product removal report that provides at least the following 
information: 

a. The name of the persons responsible for implementing 
the free product removal measures; 

b. The estimated quantity, type, and thickness of free 
product observed or measured in wells, bore holes, and 
excavations; 

c. The type of free product recovery system used; 

d. Whether any discharge will take place on-site or 
off-site during the recovery operation and where this discharge 
will be located; 



e. The type of treatment applied to, and the effluent 
quality expected from, any discharge; 

f. The steps that have been or are being taken to obtain 
necessary permits for any discharge; and 

g. The disposition of the recovered free product. 

9 VAC 25-580-280. Corrective action plan. 

A. At any point after reviewing the information submitted in 
compliance with 9 VAC 25-580-240 through 9 VAC 25-580-260, 
the board may require owners and operators to submit additional 
information or to develop and submit a corrective action plan for 
responding to contaminated soils and groundwater. If a plan is 
required, owners and operators must submit the plan according to a 
schedule and format established by the board. Alternatively, owners 
and operators may, after fulfilling the requirements of 9 VAC 
25-580-240 through 9 VAC 25-580-260, choose to submit a corrective 
action plan for responding to contaminated soil and ground water. 
In either case, owners and operators are responsible for submitting 
a plan that provides for adequate protection of human health and 
the environment as determined by the board, and must modify their 
plan as necessary to meet this standard. 

B. In conjunction with the information provided under 
subdivision A 2 of 9 VAC 25-580-260 (site assessment, risk 
(exposure) assessment, and remediation assessment), the corrective 
action plan must include the following information: 

1. Detailed conceptual design including narrative description 
of technologies and how they will be applied at the site; 

2. Projected remediation end points/degree of remediation; 

3. Schedule of project implementation; 

4. Schedule to achieve projected end points; 

5. Operational and post-operational monitoring schedules (to 
include data submittals); 

6. Proposed disposition of any wastes and discharges (if 
applicable); 

7. Actions taken to obtain any necessary federal, state and 
local permits to implement the plan; and . 

8. Proposed actions to notify persons directly affected by the 
release or the planned corrective action. 



C. The, board wi~l approve ~he corrective action plan only 
after ensurl.ng that l.mplementatl.on of the plan will adequately 
protect human health, safety, and the environment. In making this 
determination, the board will consider the following factors as 
appropriate: 

1. The physical and chemical characteristics of the regulated 
s~bsta~ce, including its toxicity, persistence, and potential for 
ml.gratl.Oni 

2. The hydrogeologic characteristics of the facility and the 
surrounding area; 

3. The proximity, quality, and current and future uses of 
nearby surface water and groundwateri 

4. The potential effects of residual contamination on nearby 
surface water and groundwater; 

5. The site, risk (exposure), and remediation assessments as 
required by subdivision A 2 of 9 VAC 25-580-260; and 

6. Any information assembled in compliance with this part. 

D. Upon approval of the corrective action plan or as directed 
by the board, owners and operators must implement the plan, . 
including modifications to the plan made by the board. They must 
monitor, evaluate, and report the results'of implementing the plan 
in accordance with a schedule and in a format established by the 
board. 

E. Owners and operators may, in the interest of minimizing 
environmental contamination and promoting more effective cleanup, 
begin cleanup of soil and ground water before the corrective action 
plan is approved provided that they: ' 

1. Notify the board of their intention to begin cleanup and 
obtain written approval to proceed with an agreed upon activity; 

2. Comply with any conditions imposed by the board, including 
halting cleanup or mitigating adverse consequences from cleanup 
activities; and 

3. Incorporate these self-initiated cleanup measures in the 
corrective action plan that is submitted to the board for approval. 

9 VAC 25-580-290. Corrective action plan (CAP) permit. 

A .. Owners and operators shall file a complete application for 
and obtain a Corrective action plan (CAP) permit from the board for 
any corrective action plan required by 9 VAC 25-580-280 of this 
chapter. 



B. If the corrective action plan involves a point source 
discharge of pollutants to surface waters, the CAP permit 
application shall be processed in accordance with the procedures 
and the requirements set forth in the board's permit regulation (9 
VAC 25-30-10 et seq.) and the provisions of that regulation shall 
apply mutatis mutandis. The CAP permit shall include, but not be 
limited to, a schedule and format for the corrective action plan, 
the corrective action plan, and all of the pertinent conditions set 
forth in 9 VAC 25-30-10 et seq. 

C. If the corrective action plan involves only the management 
of pollutants that are not point source discharges to surface 
waters, the owner and operator shall be exempt from the requirement 
to obtain a Virginia "Pollution Abatement (VPA) permit under 9 VAC 
25-30-10 et seq. conditioned upon: 

1. The owner and operator ahall obtain the CAP permit which 
shall contain the conditions, and be processed in accordance with 
the procedures and requirements, set forth in 9 VAC 25-30-10 et 
seq. ; 

2. The CAP permit shall include, where appropriate, a schedule 
and format for the corrective action plan and the corrective action 
plan; and 

3. The application shall be publicly noticed in accordance ( 
with 9 VAC 25-580-300 and subsections A and B of 9 VAC 25-30-10 et / 
seq. 

D. If the corrective action plan involves the introduction of 
pollutants into publicly owned treatment wor:-:s, owners and 
operators shall also comply with the board's and a~y publicly owned 
treatment work's pretreatment program requiremenc3. 

9 VAC 25-580-300. Public participation. 

A. For each confirmed release that requires a corrective 
action plan, the board will require the owner and operator to 
provide notice to the public by means designed to reach those 
members of the public directly affected by the release or the 
planned corrective action. This notice may include, but is not 
limited to, public notice in local newspapers, block 
advertisements, public service announcements, publication in a 
state register, letters to individual households, or personal 
contacts by field staff. 

B. The board must ensure that site release information and 
decisions concerning the corrective action plan are made available 
to the public for inspection upon requ~st. 

C. Before approving a corrective action plan, the board may ~ 
hold a public meeting to cons'ider comments on the proposed 
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corrective action plan if there is sufficient public interest, or 
for any other reason. 

D. The board will require the owner and operator to give 
public notice that complies with subsection A of this section if 
implementation of an approved corrective action plan does not 
achieve the established cleanup levels in the plan and termination 
of that plan is under consideration by the board. 

E. These public participation requirements do not supersede 
any public participation requirements of other regulations. 

F. In the event the owner and operator have failed to give the 
required notice to the public, the board will provide such notice 
to the extent required by applicable federal law. 

G. In those cases where the board implements the corrective 
plan, the board will provide such notice to the extent required by 
applicable federal law. 

9 VAC 25-580-310. 
9 VAC 25-580-320. 
9 VAC 25-580-330. 

9 VAC 25-580-340. 

9 VAC 25-580-350. 

PART VII. 

Out-of-Service UST Systems and Closure. 

Temporary closure. 
Permanent closure and changes-in-service. 
Assessing the site at closure or 
change-in-service. 
Applicability to previously closed UST 
systems. 
Closure records. 

9 VAC 25-580-310. Temporary closure. 

Owners and operators must obtain a permit and the required 
inspections in accordance with the provisions of the Virginia 
Uniform Statewide Building Code (§36-97 et seq. of the Code of 
Virginia) . 

A permit from the building official must be obtained prior 
to temporary tank closure. No UST system shall be temporar~ly 
closed unless and until the sytem is inspected in accordance w~th 
the provisions of the Virginia Uniform Statewide Building Code 
(§36-97 et seq. of the Code of Virginia) . 

In the case of state-owned facilities the Department of 
General Services shall function as the building official in 
accordance with §36-98.1 of the Code of Virginia. 



In the case of federal facilities the building official 
must be contacted. Owners and operators must obtain a permit and 
the required. inspections in accordance with the provisions of the 
Virginia Uniform Statewide Building Code (§36-97 et seq. of the 
Code of Virginia) . . 

1. When an UST system is temporarily closed, owners and 
operators must continue operation and maintenance of corrosion 
protection in accordance with 9 VAC 25-580-90, and any release 
detection in accordance with Part IV. Parts V and VI must be 
complied with if a release is suspected or confirmed. However, 
release detection is not required as long as the UST system is 
empty. T~~_ -UST... .. __ $YE3_t_~qt is empty when all materials have been 
removed usIng commonly employed practices so that no more than 2.5 
centimeters (on~ inch) of residue, or 0.3% by weight of the total 
capacity of the UST system, remain in the system. 

2. When a UST system is temporarily closed for three months 
or more, owners and operators must also comply with the following 
requirements: 

a. Leave vent lines open and functioning; and 

b. Cap and secure all other lines, pumps, manways, and 
ancillary equipment. 

3, When a UST system is temporarily closed for more than 12 
months, owners and operators must permanently close the UST system 
if it does not meet either performance standards in 9 VAC 25-580-50 
for new UST systems or the upgrading requirements in 9 VAC 
25-580-60, except that the spill and overfill equipment 
requirements do not have to be met, Owne,rs and operators must 
permanently close the substandard UST systems at the end of this 
12-month period in accordance with 9 VAC 25-580-320 through 9 VAC 
25-580-350, unless the building official provides an extension of 
of th~ 12-month temporary closure period. Owners and operators 
must tomplete a site assessment in accordance with 9 VAC 25-580-330 
be~9fe such an extension can be applied for. 

/ 
~ VAC 2S~S80-320. Permanent closure and changes-in-service. 

Owners and operators must obtain a permit and the required 
inspections from the building official prior to permanent tank 
closure or a change-in-servic~ in accordance with the Virginia 
Uniform Statewide Building Code (§36-47 et seq. of the Code of 
Virginia) . 

A permit from the building official must be obtained prior 
to permanent tank closure or a change-in-service. No UST sysem 
shall be permanently closed or changed-in-service unless and until 
the system is inspected in accordance with the provisions of the 
Virginia Statewide Building Code(§36-47 et seq. of the Code of 
Virgin~a) . 



If such closure is in response to immediate corrective 
actions that necessitate timely tank removal, then the building 
official must be notified and the official's directions followed 
until a permit is issued. 

. In the case of state facilities the Department of General 
Serv~ces shall function as the building official in accordance with 
§36-98.1 of the Code of Virginia. 

In the case of federal facilities the building official must 
be contacted. Owners and operators must obtain a permit and the 
required inspections in accordance with the provisions of the 
Virginia Uniform Statewide Building Code. 

1. Owners and operators must within 30 days after either 
permanent closure or a change-in-service submit an amended UST 
notification form (Appendix I) to the board. 

2. The required assessment of the excavation zone under 9 VAC 
25-580-330 must be performed after notifying the building official 
but before completion of the permanent closure or a change in 
service. 

3. To permanently close a tank, owners and operators must 
empty and clean it by removing all liquids and accumulated sludges. 
When the owner or operator suspects that the residual sludges are 
hazardous in nature the ,Department of Waste Management regulations 
shall be followed to facilitate the proper treatment, storage, 
manifesting, transport, and disposal. All tanks taken out of 
service permanently must also be either removed from the ground or 
filled with an inert solid material. 

4. Continued use of an UST system to store a nonregula:ted 
substance is considered a change-in-service. Before a 
change-in-service, owners and operators must empty and clean the 
tank by removing all liquid and accumulated sludge and conduct a 
site assessment in accordance with 9 VAC 25-580-330. 

NOTE: The following cleaning and closure procedures may be 
used to comply with this section: 

a. American Petroleum Institute Recommended Practice 
1604, "Removal and Disposal of Used Underground Petroleum Storage 
Tanks" ; 

b. American Petroleum Institute Publication 2015, 
"Cleaning Petroleum Storage Tanks"; 

c. American Petroleum Institute Recommended Practice 
1631, "Interior Lining of Underground Storage Tanks," may be used 
as guidance for compliance with this section; and 



~. T~e National Institute for Occupatio?al Safety and 
Health "Cr~ter~a for a Recommended Standard - Work~ng in Confined 
Space" may be used as guidance for conducting safe closure 
procedures at some hazardous substance tanks. 

9 VAC 25-580-330. 
change-in-service. 

Assessing the site at closure or 

A. Before permanent closure or a change-in-service is 
completed, owners and operators must m~asure for the presence of a 
release where contamination is most likely to be present at the UST 
site. In selecting sample types (soil or water) and sample 
locations, and measurement methods, owners and operators must 
consider the method of closure, the nature of the stored substance, 
the type of backfill, the depth to groundwater, and other factors 
appropriate for identifying the presence of a release. Samples 
shall be tested according to established EPA analytical methods or 
methods approved by the board. Where the suspected release is a 
petroleum product, the samples shall be analyzed for total 
petroleum hydrocarbons (TPH). The requirements of this section are 
satisfied if one of the external release detection methods 
allowed in subsections 5 and 6 of 9 VAC 25-580-l60 is operating in 
accordance with the requirements in 9 VAC 25-580-l60 at the time of 
closure, and indicates no release has occurred. 

B. In all cases where a sample or samples are analyzed, the' 
owner and operator shall submit, along with the amended UST 
notification form as required in subsection 1 of 9 VAC 25-580-320, 
a copy of the laboratory results (including a statement as to the 
test method used), a description of the area sampled, and a site 
map depicting tanks, piping, and sample locations. 

C. If contaminated soils, contaminated groundwater, or free 
product as a liquid or vapor is discovered under subsection A of 
this section, or by any other manner, owners and operators must 
begin corrective action in accordance with Part VI. 

9 VAC 25-580-340. Applicability to previously closed UST systems. 

When directed by the board, the owner and operator of a UST 
system permanently closed before December 22, 1988, must assess the 
excavation zone and close the UST system in accordance with this 
part if releases from the UST may, in the judgment of the board, 
pose a current or potential threat to human health and the 
environment. 

9 VAC 25-580-350. Closure records. 

Owners and operators must maintain records in accordance 
with 9 VAC 25-250-l30 that are capable of demonstrating compliance 
with closure requirements under this part. The results of the 



excavation zone assessment required in 9 VAC 25-580-330 must be 
maintained for at least three years after completion of permanent 
closure or change-in-service in one of the following ways: 

1. By the owners and operators who took the UST system out of 
service; 

2. By the current owners and operators of the UST system site; 
or 

3. By mailing these records to the board if they cannot be 
maintained at the closed facility. 

PART VIII. 

Delegation. 

9 VAC25-580-360. Delegation of authority. 

The executive director, or in his absence a designee acting 
for him, may perform any act of the board provided under this 
chapter, except as limited by §62.1-44.14 of the Code of Virginia. 

APPENDIX I. 

VIRGINIA UNDERGROUND STORAGE TANK NOTIFICATION FORMS. 

Notification for Underground Storage Tanks, EPA Form (50 FR 46602) . 



VA OEQ·Ji ..... -.",,"'0- -.,., : , ~ J 1-, ,'>. 

Notification for Underground Storage Tanks STATE USE ONLY 

Slate AgeMC:Y N~me aM Address P.O. Box 10009 10 NUMBER DEQ-Water DirisioD-Usr!:'rogram RlciunoDd. VA 13240-0009 

TYPE OF NOTIFICATlON DATE RECEIVED 

L: A. NEW FACILITY 0 B. AMENDED n C. CLOSURE A. NEW 
B. AMENDED r------------- _______________ 

- No. of tanks at facility __ No. of continuation sheets attached C. ENTERED INTO UST-DMS 

INSTRUCTiONS D. Comments: 

Please tyee or print in ink all items except "signature" in section VIII. This form must 
be completed for each location containing underground storage tanks. if more than 
five (5) tanks are owned at this location, photocopy pages 3. 4 and 5. and staple con-
tinuation sheets to the form. 

GENERAL INFORMA nON 
Notification is /'ftIuil'llll II\' Virginia 1_ for all unc:lerground II:Dr'AIge tana ~ IIa¥e 

bHn used to $'COre regulnJd ~ and _re in tI'Ie ground as 01 Yay B. 19M. 
or that are brought into us. after May B. 1986. The infol'l'llation !'l!CIuested is /'ftIUil'llll 
II\' §62.1-44.34:9.6 " 7 ot ttIe Virginia Stale Wafer Control Law. ArtiCle 9. 

The I)nmary pu~ of this nonlieaaon I)t"09ram is to locate and evaJUale underground 
$Wrage tankS thal store or ;,ave Slored petroleum or naz:a.rdOUS sUbslanees. U i$ expected 
:hat :ne onfcmnallon you provide will be based on reasonallie _Iaole records. or In the 
absence 01 sue:h rec:ords. your knowledge. t:leliel. or recollection. 

Who Must Notify?' 
A. Virginia Stale Waler Conlrot t.aw Artie:le 9 § 6~.1-44.34:9.6 & 7. requires t!'Ial u"l_ 

exernl)!«!. ow~ 01 Underground storage tanks thar SIOre regula/ed subSWICes mUSl noIify 
the State Waler COntrol BOard 01 the existence of their tankS. Owner means: 

1l ,n tile e:ase 01 an underground storage tank i" use on III_car 8. 19&4. or oroughl 
into use attar Ihal dale. any pel'SOl'l wl10 owns an u"derground $lCI'age tank usecs lor tne 
storage. use or dispensing of regulated suOSW>c:IIS. and 

2) ,n the case CI any underground storage tank in use before N_ber 8. 1984: but no 
longer In use attar !hal dal& any I)erSOtI who owned suc:n tank immediarely befcre tile disc:on
linualion 01 lIS UM. and 

B. Ow"ers 01 "rooerry whO "ave ac:tual knowiedge of underground SIOtage tanlCl on suc" 
I)rooeny t"aI -. !liken out of servICe before JanuatY ,. 1974. yet stin in the ground. 

What UST's Mus: .. NotifIed'? UndatgroU"d ~ tank or "US!' means any one 
or c:omClnation 01 tanIcS (mc:Iuding underground J'II)eS C:O"neded tI1ereIo) tI'Iat ia usecs 10 c:;on. 
tal" an acc:umulaliotl of regulaled ~ and tile lIOlume of w"id'I Onc:JUCling lhellOlume 
01 underground "'''" e:onnllCled thereto) is lOc!!' or more beneall! the surface of !he groUnd. 

WIIat UST's Are EmIuc:ted From Notification R41quinmlentl? 
I. Farm or residenlial tank of 1.100 gallens or less ~ usecs for SlDfIng moD' fuel 

for nonc:ommerc:ial I)\jrposes; 
2. Tank usecs for S'IOIing healing oil for _mIlliOn on the ~ wnere 1IOred. 

3. SeotiC tank: 
4. Fllpeline fac:i!ity (including galhen"g lines) regulaled under: 

•• The NalUfaI Gas Pipeline Satety Ac:I 01 1ge8 (49 USc. AI)p.. 167'1. lit seq.), (Jt' 

b. The Hazatt:lous WQuid Pipeline Safety Act of 197'9 (49 USc. AIlO. 2001. lit seq.). or 
c. WhidllS an intrastate pipeline facility regulaled under _ ItwS comcaracla 10 

Ihe proviSions of tile law referred 10 In subdiviSIons 4..1 or 4.b of !/\is definitio,,: 
5. Surfac:e impoundment. Pit, I)One. or lagoon: 
6. S tOrm-waler or WliIIlIIWIIler' c:olleelion syslIIm: 
7. FrCIW-["rougn proc:ess tank: 
a WQuid trao or associated Qalllering lines dirllClly relaled 10 oil or gas l)tOduc:!ion and 

9a1nenng opel'allons: or . 
9. Slorage tank $I1Ualed in an underground ..... (suc:n as a basement. e:ellar, mtnC!WOl1t· 

'ng. dntt. shatto or tu"neI) if IIIe SI.Iltage tank is situared upon or aOCMt tne surface 
of 1"41 floor. 

The Following Need Not Notify. Iu1 Yay .. Retullded. 
10. wastewater lreaunent tank syIIUI'IIS; 
,1. Any usr systems c:ontalnlng ~ malarial tnat .... regullted under Ille AIomic: 

Energy Ac:I of 1954 (42 USC 20'11 and following): . 
12.Any usr S'ySIent tI'Iat is IWt of., emelgenCo'f ~$'iISI!!I. nud""l)OWII!'~ 

lion fae:ililles regulated II\' tI'Ie N~ ~ Commi:aion under 10 CFR Part so. 
Appendix A; 

I. OWNERSHIP OF TANK(S) 

County 

13. Ail'OOl1 hy\:1rat1t hJeI diSlnbUlion systems: and 
14. UST ~ WIth fie\d.c:;onstnJc:ted tanlCl 
What SuI:Istances Are CoYerM? "Flegulaled suoSlatlc:e" ,."eans an element :o",oound. 

mIxture. SOIulion. or substarlce lhaI. wnen released Into lne envlronmeMl. ",ay ~reSeMt 
substantIal dan;er:o tne "utllle: heilflh or welfare. or tile envIronment. ;~e term" '.g\Jlalec 
substane:e" inCludes: 

1, Any substarlc:e defined in § 101(14) of ,M Com;:lre"enSIVll Erllllron'ment.al i'lesC)Onse, 
Compensation. iIIld UUHlity Ac:I (CEFlCl..Al 01 1980. but not any suestance '!!gularec 
as a haz:an:lOUS WIoS'lll under subtitle C of tne Flesourc:e ConservatIon ana i'leeoverv 
Ac:I I FlCRA) 01 1m: and ' 

2. Petroleum, including crude oil or any trac:no" thereof. I"al IS Ii(luld aI Standard c:Qndi· 
tlOns 01 teml)etlh.ll'e and pressure (60 degreeS Fanrennelt and 14,7 ~unc:s :l4Ir scuare 
.nc:;1'1 aosotlllel. The term "regulated subslanc:e" includes out is not hmltt!C:o :l4Itroleum 
and :>erro~ SUCSl.'ltl<:es c:ompnsed 01 a coml)lex blend 01 "Y'lrOcaroens aenv. 
t!C from CTUde cd t!'IroUgI\ ~ of seoanI!Ion. CO~lon. upgradIng. and ~"'S",ng. 
such as motOr hJeIs. jet fuel$. distillate luel OIls. resIdual h.Jel OliS. !uanc:ants. ;letrtlleum 
SClvenlS. and UHd Oi ... 

WIMtft to Notify? 
A. Arty owner who btings an undergroU"d stOrage lank system '1'110 I.ISe must WIthIn 30 

r1ayS of I:lringing suc:h IIl1k It1IO use. suor"" a notice 01 exlste"ce 01 sucn tank system to tne 
bOard • .", Cl'IangIt in: OWIIetS/lIP: tank $talUS (e.g .. temporarily I permanently e:losed OUll: 
IIl1I!1Pi1:IIng systems (e.g .. ucgrades sUCh as actdlllon of c:QIT'OSlOn OIOtec:non •• ntema.! linIng. 
rele ... dlKllClionl: substl/'lCe SIOted (e.g .. cnange from petroleym :0 MZ3t!lous suostanc:e) 
reduires the UST owner to sutlmit an amended nOlifiC:allon Iorm WllhlM 30 days aner sue:.' 
ehangliu~ oc:cI.ItS or is brought intO use. Owners may provIde notIce ror several tankS 
USIng one IIQCiflcalion form, but owners Wllh tankS Ioc:a!ed aI more tnan one olac:e 01 ooera
tIon must ~Ia a $4lPIIlaIII noIificaIion form for eac:h ~e olac:e of OJ)el'allon. 

Under Virginia uST noIificalion reqwretntrns etfedIve July 1. 1987. :1Wners 01 :rooer:y 
wno hlMt ICIUal ~ 01 undergrc:und storage tarllCS on sue:" prooeny :nat were :a~en 
out 01 Hflrice before JanwIIy 1. 1974. yet stili in the ground. must no[,1y the ooar:! on tIle 
notificalion tonn. 

Notical required 10 be SUI:lmItte<I must provide all of the Information '0 Sections I :nrougn 
IX oIlI'lis Iorm (Sec:tion X as requitedl for eae:" tank lor wnlCn MOlw::e must ~ gIven No[,e:es 
for tankS installed aI!ar o.eeml:ler 22. 1988, mUSl alSO provIde all 01 tIle Intorma!Jon 1M Sec· 
bon XI 0111'1" Iorm for tac:h tank for whle:h notIe:e mUSl be 9' ... n. 

B. All owne,. and oceratOtS of new UST systems mUSl c:eftify In I"e MOt,fic:allOn ~cr'" eom-
;)Iianc:e wi!h !he foIIcwing reQUirements :II Virginia F'\eguJanon 9 VAC ~.51GoIO. '" ""'. 

1. Inallalian 01 tanlCl and piPIng under suDMC'lion E of § 2.1: 
2. CaII'IOCIic: procecDOn 01 st_ tanks and PlIIlng under subse<::lons A' anc 6 01 § 2.1; 
3. Fleleae de!ec:tion under §§ 4.2. and 4.3. 
4. Financial ~bllity under Virgin ... F'\egulation 9 VAC ZS-590-10. '" "'" 
C. All owners and Qf:HII'IIOra of new UST sySIems must ensure lnat the Installer :'~llies 

in :". notifICation tonn t!'Ial !he mtthClcls UHd 10 install tl'Mt tankS and :lIOtn; cO"'Ply "/lin 
:he reqUirements i" subMClion 0 01 § 2.101 9VACZS-SIO-10 ... """ 

0, Beginning 0C:IcCer 24. 1988, any person wno seilS a tanK Intended to :>e usl!<! as an 
underground storage tank mU$! notify tne purc:nas« of sue:h :ank of :l'Ie owners ~ctl;,eat,on 
QIlhgarionS under sutlsediOn A of this seenon. The $Werne'" ;ll'OVlded In AQtle~d:x U 01 vA 
680-13-02 may be used 10 comply ""th tl'll$ re(ju"ement. 

II. LOCATION OF TANK(S) 

If known. ~ me ~IC loc::aIion at tanll:(S) tIy eeg--. m"'yles. ana seeonos. a.af"e'. '..4<, 
~. J6. 12H I.ong. 85. 24. 17W 

Latitude Longitude ____ _ 

MuruC:r;)IlIt'y 



III. TYPE OF OWNER IV. INDIAN LANDS 

- Federal Government - Commercial 
Tanks are located on land within' an Indian I Tribe or Nation: - I.-
Reservation or on other trust lands. I 0 c State Government 0 Private I 

Local Government Tanks are owned by Native American I " 

nation, tribe, or individual. I, 0 I , 

V. TYPE OF FACILITY 

Select the Appropriate Facility Description: 

-_ Gas Station/Convenience Store __ State Government __ Contractor 
__ Petroleum Distributor __ Railroad __ TruckingfTransport 
__ Air Taxi (Airline) __ Federal • Non-Military __ Utilities 
__ Aircraft Owner __ Federal· Military __ ReSidential 
_ Auto Dealership __ Commercial __ Farm 

__ Local Government __ Industrial __ Other (Explain) 

VI. CONTACT PERSON IN CHARGE OF TANKS 

Name (Print) Job Title Mailing Address Phone Number (Include Area Code) 

" 

! 

VII. FINANCIAL RESPONSIBIUlY 

I have met the financial responsibility requirements in 
accordance with VR6SQ.13-03 utilizing the following method(s). 

~----~-----------------------------------------
Mark All that Apply 

c=J Self Insurance I I Guarantee I I Virginia Underground Petroleum 
Storage Tank Fund 

c=J Commercial Insurance c:::J Surety Bond c=J Trust Fund 

c=J Risk Retention Group c:::J Letter of Credi1 c:::J Other Method Allowed (Specify) 

VIU. CERTIFICATION (Read, and sign after Completing aJi sections) 

I certify under penalty of law that I have personally examined and am familiar with the information submitted in this and all attached 
documents, and that based on my inquiry of those individuals immediately responsible for obtaining the information, I, believe that the 
submitted information is true, accurate, and complete. (To be signed by either the C1tVner or the owner's authoriZea representative) 

Name and official title of owner (Print) Signature Date Signed 

" 

Name and official title of Signature Date Signed 
owner's authorized representative (Print) 



r IX. DESCRIPTION OF UNDERGROUND STORAGE TANKS (Complete for each tank at this location.) 

Tank Identification Number Tank No. __ Tank No. __ Tank No. __ Tank No. __ Tank No. __ 

( 
1. Status ot Tank 

(Mark only one) Currently in Use I . I I I I I I I I ; 

I I I Temporarily Out ot Use I I I I I I (Remem_ 10 fflI out sec:tion X.) i I 

Permanently Out of Use I i I I I I I I I i 
(Remem_ 10 fflI out MCIiotI X.l 

I I I ! I I I ! I 
i 

Amendment of Information ! 
I 

2. Date ot Installation (mo.lyear) I I I 
I 

3. Estimated Total Capacity (gallons) I I 
4. Tank Material ot Construction 

(Mark all that apply) 

Asphalt Coated or Bare Steel I I I I I I I 
i I 

i I ; . 
Cathodically Protected Steel I I I I I I I I I I 

I 

Epoxy Coated Steel I I I I I I I I ! ! , 
Composite (Steel with Fiberglass) I I I I I I : I I ! 

Fiberglass Reinforced Plastic I I I : I I I I i t 
i 

Lined Interior I I I I I i I I I I 
Double Walled I I I I I I I I I 1 

Polyethylene Tank Jacket i I I I I I I I I 
Concrete I i I I I I I I I I i 

Excavation Liner I I I I I I I I ! ! 
Unknown I I I I I I I I I I 

Other (Please specify) 

Has tank been repaired? I I I I I I I I I I 
S. Piping Material of Construction I I I I \ I I I I (Mark all that apply) Bare Steel I 

GaJvanized Steel I I I I I I I I I I 

I I I I I I I 
I I i Fiberglass Reinforced Plastic I 

I I I I I I I I I I Copper 

I I I I I II I I 
, 

Cathodically Protected i , 
Double Walled I I I I I I I I I I' 

I I I 
, 

Secondary Containment I I I I I I I 
Unknown I I I I 

! 

I I I I I . 
Other (Please specify) 

II i I I I I I I I I 
Has piping been repaired? i 

6. Piping (Type) I 
(Mark only one) 

! I : I I I i Suction:' no valve at tank I I I 
[ I Suction: valve at tank I I I I I i.G ! 

Pressure I I I I I I , 

r i 
~ 

I I I I I 
: i i 

I 
; 

Gravity Fed i 

I . 
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Tank Identification Number 

7. Substance CurrentlY or Last Stored 
In Greatest Quantity by Volume 

Gasoline 

Diesel 

Gasohol 

Tank No. __ , Tank No. __ Tank No. __ Tank No. __ Tank No. __ ~ 

I I 1 I I I I 
I II I I~I ==~Ii 
I II il II 1;=1=="91 

Kerosene 1 I I i I I iii 
~I ====~I I I ~==== I~==~I 

Heating Oil F=====i '1;= ===::;1 ======. 1 i=====' 
I I ! I I III i I : 
~I ======;, ;::::1 ======;1 ;::::::==~I I I ;::::1 =====1 

Used Oil 

Other (Please specify) 

fo---------------fo------L --- ------------ -----J ----- -
~, ----~: ~I ----~il------~I ~I ----~I HazardoQs Substance 

CERCLA name and/or 

CAS Number 

-------:x::o~su~:e~I-----I-I-----II----~I----~-----~-

, Please specify = I 
I 

x. TANKS OUT OF USE, OR CHANGE IN SERVrCE 

1. Closing of Tank 
! 

A. Estimated date last used j 
1- __ ~m~/daYJye:) ____ --_I--__ -_. ___ -___ ______ _____ _ _____ _ 

B. Estimate date tank closed 
(mo./day/year) 

---------------------~-------------------------
C. Tank was removed from ground I I I I I ! I I I j 

D. Tank was closed in ground I I 1 I I I I ! i 

E. Tank filled with inert material I I I I I I I I 

Describe 

F. Change in service I I--! _--,I! L..-I _--"I I \1 I ·1'-___ _ 

2.(<?~~~c,;~~~ts I 1 I I I 1 I I !'-----
XIlDSt be Submittcd. with this form) __________ ~ __________ - ... 

~--------------~-----~ 

3. Evidence of a leak detected ..... [ --_---I 1!-_____ 1 ''---_____ I 1'----------: ,------



XI. CERTIFICATION OF COMPLIANCE (COMPLETE FOR ALL NEW AND UPGRADED TANKS AT THIS LOCATION) I 
Tank Identification Number Tank No. _____ Tank No. __ • Tank No. I Tank No. __ Tank No. __ 

. Installation 
I ." A. Installer certified by tank and 

piping manufacturers I I I I -: 
I , 

B. Installation inspected by a 
registered engineer I I I I ! I ! I 

I 

C. Manufacturer's installation check- i 

! I I I! I I lists have been completed ! i ! 

D. Obtained certificate of use issued 
I I I I ! I I 

I by local permitting official I I I i 
I 

E. Another method allowed by Stare 
Water Control Board. (Please I I I i I I I I I 

I j 

specify) 

2. Release Detection (Mark all that apply) i 
TANK PIPING TANK PIPING TANK PIPING TANK PIPING TANK I PIPING 

A. Manual tank gauging D D D D D 
B. Tank tightness testing ~ D D D 
C. Inventory controls D D D CJ 
D. Automatic gauging D D D D D 
E. Vapor monitoring D D D D D D D I I 

F. Groundwater monitoring C D D I I D· D D D 
G.lnterstitial monitoring, double D D D q U D D D 

............... , , 

walled tank and lor piping 
I 

----' 

H. Interstitial monitoring/secondary D D D D CJ D D '-I 
containment ~ 

i 

I. Automatic line leak detectors D D 0 C i 
------, 

LJ 
J. Line tightness testing D D D D 

-----. 

~ 
K. Other method allowed by D D D D D D D D, ,--. 

State Water Control Board. 
! i 

(Please specify) 

3. Spill ahd Overfill Protection 

A. Overfill device installed 
I I [ I I I I I [ I , 

B. Spill device instaJled 
[ I [ 

1[1 I I ! I I 

OATH: I certify the information conceming instaJlation that is provided in section XI is true to the best of my belief and knowledge. 

Installer: Date 
Name Signature 

Company PoSition l 0 ........ _ r:. 





APPENDIX II. 

STATEMENT FOR SHIPPING TICKETS AND INVOICES. 

A Federal law (the Resource Conservation and Recovery Act 
(RCRA) , as amended (Pub.L. 98-616)) requires owners of certain 
underground storage tanks to notify designated state or local 
agencies by May 8, 1986, of the existence of their tanks. 
Notifications for tanks brought into use after May 8, 1986, must be 
made within 30 days. Consult EPA's regulations, issued on November 
8, 1985 (40 CFR Part 280) to determine if you are affected by this 
law. 





.. 
STATE WATER CONTROL BOARD 

Title of Regulation: 9 VAC Z5-590·10 et seq. Petroleum Underground Storage Tank 

Financial Responsibility Requirements (amending 9 VAC 25·590·10 through 9 VAC 25·590. 

230, and Appendices I, II, and V through X; adding 9 VAC 25-590-240, 9 VAC 25-590.250, 

9 VAC 25-590-260, and Appendix XI). 

Statutory Authority: §§ 62.1-44.34:9 and 62.1-44.34: 12 of the Code of Virginia. 

9 VAC 25-590-10. Definitions. 

The following words and terms when used in this chapter shall have the following meanings. 
. . 

(, unless the context clearly indicates otherwise: 

"Accidental release" means any sudden or nonsudden release of petroleum from an 

underground storage tank that results in a need for corrective action or compensation. or both. 

for bodily injury or property damage neither expected nor intended by the tank owner or operator. 

"Annual aggregate" means the maximum financial responsibility requirement that an owner 

or operator is required to demonstrate annually. 

"Board" means the State Water Control Board. 

"Bodily injurylt means the death or injury of any person incident to an accidental release froIT 

a petroleum underground storage tank; but not including any death, disablement. or injurie~ 

covered by workers' compensation, disability benefits or unemployment compensation law 0 

other similar law. Bodily injury may include payment of medical, hospital, surgical, and funera 
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expenses arising out of the death or Injury of any person. This term shall not include L 
" 

liabilities which. consistent with standard insurance industry practices. are excluded from 

coverage in liability insurance policies for bodily injury. 

"Controlling interest" means direct ownership of at least 50% of the voting stock of another 

entity. 

"Corrective action" means all actions necessary to abate, contain and cleanup a release from 

an underground storage tank to mitigate the public health or environmental threat from such 

releases and to rehabilitate state waters in accordance with Parts V (9 VAC 25-580-190 et seq.) 

and VI (9 VAC 25-580-230 et seq.) of 9 VAC 25 Chapter 580, Underground Storage Tanks: 

Technical Standards and Corrective Action Requirements. The term does not include those 

actions normally associated with closure or change in service as set out in Part VII (9 VAC,25-

580-320 et seq.) of 9 VAC 25 Chapter 580 or the replacement of an underground storage ( .... ", 

"Financial reporting year" means the latest consecutive 12-month period for which any of the 

following reports used to support a financial test is prepared: (i) a 10 K report submitted to the 

U.S. Securities and Exchange Commission (SEC): (ii) an annual report of tangible net worth 

submitted to Dun and Bradstreet; (iii) annual reports submitted to the Energy Information 

Administration or the Rural Electrification Administration; or (iv) a year-end financial statement 

authorized under 9 VAC 25-590-60 B or C of this chapter. "Financial reporting year" may thus 

comprise a fiscal or calendar year period. 

"Gallons of petroleum pumped" means either the amount pumped into or the amount pumped 

out of a petroleum underground storage tank. 

"Legal defense cosf' is any expense that an owner or operator or provider of firt 
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( 

( 

assurance incurs in defending against claims or actions brought (i) by the federal government 

or the board to require corrective action or to recover the costs of corrective action, or to collect 

" 
civil penalties under federal or state law or to assert any claim on behalf of the Virginia 

Petroleum Storage Tank Fund; (ii) by or on behalf of a third party for bodily injury or property 

damage caused by an accidental release; or (iii) by any person to enfor~e the terms of a financial 

assurance mechanism. 

"Local government" means a municipality, county, town. commission. separately chartered and 

operated special district. school board. political subdivision of a state. or other special purpose 

government which provides essential services. 

"Occurrence" means an accident. including continuous or repeated exposure to conditions, 

which results in a release from an underground storage tank. 

NOTE: This definition is intended to assist in the understanding of this chapter and is not 

intended either to limit the meaning of "occurrence" in a way that conflicts with standard 

insurance usage or to prevent the use of other standard insurance terms in place of "occurrence." 

"Operator' means any person in control of. or having responsibility for. the daily operation of 

the UST system. 

"Owner' means: 

1. In the case of an UST system in use on November 8, 1984, or brought into use after 

that date, any person who owns an UST system used for storage, use, or dispensing of 

regulated substances; and 

2. In the case of any UST system in use before November 8, 1984, but no longer in use 
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on that date. any person who owned such UST immediately before the discontinuatio~ ..." 

its use. 

The term "owner" shall not include any person, who, without participating in the management 

of an underground storage tank or being otherwise engag~d in petroleum production. refining. 

and marketing. holds indicia of ownership primarily to protect the holder's security interest in the 

tank. 

"Owner" or "operator." when the owner or operator are separate parties, refers to the person 

wh.o is obtaining or has obtained financial assurances. 

"Person" means an individual. trust. firm. joint stock company, corporation, including a 

government corporation. partnership, association, any state or agency thereof, municipality. 

county, town, commission, political subdivision of a state, any interstate body, consortium{ 

venture, commercial entity, the government of the United States or any unit or agency thereof. 

"Petroleum" means petroleum, including crude oil or any fraction thereof, that is liquid at 

standard conditions of temperature and pressure (60°F and 14.7 pounds per square inch 

absolute). 

"Petroleum marketing facilities" include all facilities at which petroleum is produced or refined 

and all facilities from which petroleum is sold or transferred to other petroleum marketers or to 

the public. 

"Petroleum marketing firms" means all firms owning petroleum marketing facilities. Firms 

owning other types of facilities WIth USTs as well as petroleum marketing facilities are considered 

to be petroleum marketing firms. 
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"Property damage" means the loss or destruction of, or damage to, the property of any third 

party including any loss, damage or: expense incident to an accidental release from a petroleum 
" 

underground storage tank. This term shall not include those liabilities which, consistent with 

standard insurance industry practices, are excluded from coverage in liability insurance policies 

for property damage. However, such exclusions for property damage shall not include corrective 

action associated with releases from tanks which are covered by the policy. 

"Provider of financial assurance" means a person that provides financial assurance to an owner 

or operator of an underground storage tank'through one of the mechanisms listed in 9 VAC 25-

590-60 through 9 VAC 25-590-120 and 9 VAC 25-590-250, including a guarantor, insurer, group 

self-insurance pool, surety, or issuer of a letter of credit. 

"Release" means any spilling, leaking, emitting, discharging, escaping. leaching or disposing 

from an UST into ground water, surface water, or upon lands, subsurface soils or storm drain 

systems, 

"Responsible person" means any person who is an owner or operator of an underground 

storage tank at the time the release is reported to the board. 

"Substantial business relationship" means the extent of a business relationship necessary 

under Virginia law to make a guarantee contract issued incident to that relationship valid and 

enforceable. A guarantee contract is issued "incident to that relationship" if it arises from and 

depends on existing economic transactions between the guarantor and the owner or operator. 

''Tangible net worth" means the tangible assets that remain after deducting liabilities; such 

assets do' not include intangibles such as goodwill and rights to patents or royalties. For 

purposes of this definition, I'assetsll means all existing and all probable future economic benefits 
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obtained or controlled by a particular entity as a result of past transactions. 

"Termination" under Appendix III and Appendix IV means only those changes that could result 
.' 

in a gap in coverage as where the insured has not obtained substitute coverage or has obtained 

substitute coverage with a different retroactive date than the retroactive date of the original policy. 

"Underground storage tank" or !lUST" means anyone or combination of tanks (including 

underground pipes connected thereto) that is used to contain an accumulation of regulated 

substances. and the volume of which (including the volume of underground pipes connected 

thereto) is 10% or more beneath the surface of the ground. This term does not include any: 

1. Farm or residential tank of 1.100 gallons or less capacity used for storing motor fuel 

for noncommercial purposes; 

2. Tank used for storing heating oil for consumption on the premises where store~ 

3. Septic tank; 

4. Pipeline facility (including gathering lines) regulated under: 

a. The Natural Gas Pipeline Safety Act of 1968 (49 USC App. 1671. et seq.), 

b. The Hazardous Liquid Pipeline Safety Act of 1979 (49 USC App. 2001, et seq.), or 

c. VVhich is an intrastate pipeline facility regulated !Jnder state laws comparable to the 

provisions of the law referred to in subdivision 4 a or 4 b of this definition; 

5. Surface impoundment. pit. pond, or lagoon; 

6. Stormwater or wastewater collection system; 

7. Flow-through process tank; 



8. Liquid trap or associated gathering lines directly related to oil or gas production and 

gathering operations; or 
.' 

9. Storage tank situated in an underground area (such as a basement, cellar, 

mineworking, drift, shaft, or tunnel) if the storage tank is situated upon or above the 

surface of the floor. 

The term "underground storage tank" or "UST" does not include any pipes connected to any 

tank which is described in subdivisions 1 through 9 of this definition. 

"UST system" or "tank system" means an underground storage tank, connected underground 

piping. underground ancillary equipment. and containment system, if any. 

"9 VAC 25-580-10 et seq." means the Underground Storage Tanks: Technical Standards and 

Corrective Action Requirements regulation promulgated by the board. 

9. VAC 25·590·20. Applicability. 

A. This chapter applies to owners and operators of all petroleum UST systems regulated under 

9 VAC 25-580-10 et seq., except as otherwise provided in this section. 

B. Owners and operators of petroleum UST systems are subject to these requirements if they 

are in operation on or after the date for compliance established in 9 VAC 25-590-30. 

C. State and federal government entities whose debts and liabilities are the debts and 

liabilities of the Commonwealth of Virginia or the United States have the requisite financial 

strength and stability to fulfill their financial assurance requirements and are relieved of the 

requirements to further demonstrate an ability to provide financial responsibility under this 

chapter. 
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D. The requirements of this chapter do not apply to owners and operators of any UST syst~rf! 
described in 9 VAC 25-580-20 B or C . 

. ' 
E. If the owner and operator of a petroleum underground storage tank are separate persons, 

only one person is required to demonstrate financial responsibility; however, both parties are 

liable in event of noncompliance. 

9 VAC 25·590·30. Compliance dates. 

Owners of petroleum underground storage tanks are required to comply with the requirements 

of this chapter by the following dates: 

1. All petroleum marketing firms owning 1,000 or more USTs and all other UST owners 

that report a tangible net worth of $20 million or more to the U.S. Securities and Exchange 

Commission (SEC), Dun and Bradstreet, the Energy Information Administration, o( 

Rural Electrification Administration: January 24, 1989; except that compliance for owners 

and operators using the mechanisms specified in 9 VAC 25-590-70 or 9 VAC 25-590-90 

is required by July 24, 1989. 

2. All petroleum marketing firms owning 100-999 USTs: October 26. 1989; 

3. All petroleum marketing firms owning 13-99 USTs at more than one facility: April 25, 

1991; 

4. All petroleum UST owners not described in subdivision 1, 2, or 3 of this section, 

excluding local government entities: December 31. 1993; 

5. Ail local government entities (including Indian tribes) not included in subdivision 5 of 

this section: February 18. 1994; or 
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l 6. Indian tribes that own USTs on Indian lands which meet the applicable technical 

requirements of 9 VAC 25-580-10 et seq.: December 31, 1998 . 
. ' 

9 VAC 25-590-40. Amount and scope of financial responsibility requirement. 

A. Owners or operators of petroleum underground storage tanks shall demonstrate financial 

responsibility for taking corrective action and for compensating third parties for bodily injury and 

property damage caused by accidental releases arising from the operation of petroleum 

underground storage tanks in the following per-occurrence amounts: 

1. For owners or operators of petroleum underground storage tanks that are located at 

petroleum marketing facilities, or that handle an average of, more than 10,000 gallons of 

petroleum per month based on annual throughput for the previous calendar year; $1 

million. 

2. For all other owners or operators of petroleum underground storage tanks; $500,000. 

B. Owners and operators of petroleum underground storage tanks shall demonstrate financial 

responsibility for taking corrective action and for compensating third parties for bodily injury and 

property damage caused by accidental releases arising from the operation of petroleum 

underground storage tanks in at least the following annual aggregate amounts: 

1. For owners and operators of 1 to 100 petroleum underground storage tanks, $1 million; 

and 

2. For owners and operators of 101 or more petroleum underground storage tanks. $2 

million. 

C. Owners and operators who demonstrate financial responsibility shall maintain copies of 



( 
those records on'which the determination is based. The following documents may be usee [-;.ir 

purposes of demonstrating financial responsibility by owners or operators to support a financial 

responsibility requirement determination: 

1. Copies of invoices from petroleum supp'iiers which indicate the gallons of petroleum 

pumped into all underground storage tanks on an annual basis. 

2. Copies of disposal or recycling receipts which indicate the gallons of petroleum 

pumped out of all underground storage tanks on an annual basis. 

3. Letters from petroleum suppliers or disposal or recycling firms on the supplier's. 

disposer's or recycler's letterhead, which are signed by the appropriate financial officer 

and which indicate the gallons of petroleum pumped into or out of all of the owner's or 

operator's underground storage tanks on an annual basis. ( 

4. Any other form of documentation which the board may deem to be acceptable evidence 

to support the financial responsibility requirement determination. 

D. For the purposes of this section, "a petroleum underground storage tankll means a single 

containment unit and does not mean combinations of single containment units. 

E. If the owner or operator uses separate mechanisms or separate combinations of 

mechanisms to demonstrate financial responsibility for: (i) taking corrective action; (Ii) 

compensating third parties for bodily injury and property damage caused by sudden accidental 

releases; or (iii) compensating third parties for bodily injury and property damage caused by 

nonsudden accidental releases, the amount of assurance provided by each mechanism or 

combination of mechanisms shall be in the full amount specified in subsection A of this Sf' i. 
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F. If an owner or operator uses separate mechanisms or separate combinations of 

mechanisms to demonstrate financial responsibility for different petroleum underground storage 
.' 

tanks, the annual aggregate required for each mechanism shall be the amount specified in 

subsection B. 

G. If assurance is being demonstrated by a combination of mechanisms, the owner or operator 
< 

shall demonstrate financial responsibility in the appropriate amount of annual aggregate 

assurance specified in subsection 8 of this section, by the first-occurring effective date 

anniversary of anyone of the mechanisms combined (other than a financial test or guarantee) 

to provide assurance. 

H. The amounts of assurance required under this section exclude legal defense costs. 

I. The required per-occurrence and annual aggregate coverage amounts do not in any way 

limit the liability of the owner or operator. 

9 VAC 25-590-50. Allowable mechanisms and combinations of mechanisms. 

A. Subject to the limitations of subsection B of this section, an owner or operator may use any 

one or combination of the mechanisms listed in 9 VAC 25·590·60 through 9 VAC 25-590-120 to 

demonstrate financial responsibility under this chapter for one or more underground storage 

tanks. A local government owner or operator may use anyone or combination of the 

mechanisms listed in 9 VAC 25-590-60 through 9 VAC 25-590-110 and 9 VAC 25-590·250 to 

demonstrate financial responsibility under this chapter for one or more underground storage 

tanks. 

B. An owner or operator may use self·insurance in combination with a guarantee only if, for 

the purpose of meeting the requirements of the financial test under this chapter, the financia 

11 



statements of the owner or operator are not consolidated with the financial statements 0,( 
guarantor. 

.' 

9 VAC 25·590·60. Financial test of self·insurance. 

A. An owner or operator and/or guarantor, may satisfy the requirements of 9 VAC 25-590-40 

by passing a financial test as specified in this section. To pass the financial test of self-

insurance, the owner or operator and/or guarantor shall meet the requirements of subsections 

B or C, and D of this section based on year-end financial statements for the latest completed 

financial reporting year. 

B. 1. The owner or operator and/or guarantor shall have a tangible net worth at least equal 

to the total of the applicable aggregate amount required by 9 VAC 25-590-40 B for which 

a financial test is used to demonstrate financial responsibility, except as provided in 9( -~, .... 

25-590-210. 

2. In addition to the requirements set forth in subdivision 1 of this subsection, the owner 

or operator and/or guarantor shall also have a tangible net worth of at least 10 times: 

a. The sum of the corrective action cost estimates, the current closure and postclosure 

care cost estimates, and amount of liability coverage for which a financial test for self-

insurance is used in each state of business operations to demonstrate financial 

responsibility to the EPA under 40 CFR §§ 264.101(b), 264.143. 264.145.265.143, 

265.145, 264.147, and 265.147 (1997), to another state implementing agency under 

a state program authorized by EPA under 40 CFR Part 271 (1997) or the Virginia 

Waste Management Board under 9 VAC 20·60-590C, 9 VAC 20-60-590 E, 9 VAC 20-
I 

60·590 G, 9 VAC 20-60-790 L. 9 VAC 20-60-810 C, 9 VAC 20·60-810 E, 9 VAC \. J-
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810 G of the Virginia Hazardous Waste Management Regulations; and 

b. The sum of current plugging and abandonment cost estimates for which a financial 

test for self-insurance is used in each state of business operations to demonstrate 

financial responsibility to EPA under 40 CFR 144.63 (1997) or to a state implementing 

agency under a state program authorized by EPA under 40 CFR Part 145 (1997). 

3. The owner and operator arid/or guarantor shall comply with either subdivision a or b 

below: 

a. (1) The financial reporting year-end financial statements of the owner or operator 

and/or guarantor shall be examined by an independent certified public accountant 

and be accompanied by the accountant's report of the examination; and 

(2) The financial reporting· year-end financial statements of the owner or operator 

and/or guarantor cannot include an adverse auditor's opinion, a disclaimer of 

opinion, or a "going concern" qualification. 

b. (1) (a) File financial statements annually with the U.S. Securities and Exchange 

Commission, the Energy Information Administration, or the Rural Electrification 

Administration; or 

(b) Report annually the tangible net worth of the owner or operator and/or 

guarantor to Dun and Bradstreet, and Dun and Bradstreet shall have assigned 

a financial strength rating which at lea~t equals the amount of financial 

responsibility required by the owner or operator under subdivisions 1 and 2 of 
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this subsection. Relevant Dun and Bradstreet ratings are as follows (CU~Tt;;;!lt 
Dun and Bradstreet ratings will be used for demonstration requirements which .. 
exceed the annual aggregate amounts listed below): 

Annual Aggregate Requirement Dun and Bradstreet Rating 

$20,000 

$40,000 

$80,000 

$150,000 

$200,000 

EE ($20,000 to $34,999) 

DC ($50,000 to $74,999) 

CB ($125,000 to $199,999) 

BB ($200,000 to $299,999) 

BB ($200,000 to $299,999); and 

( 

(2) The financial reporting year-end financial statements of the owner or operator 

and/or guarantor, if, independently audited, cannot include an adverse auditor's 

opinion, a disclaimer of opinion, or a "going concern" qualification. 

4. The owner or operator and/or guarantor shall have a letter signed by the chief financial 

officer worded identically as specified in Appendix "Alternative I or Appendix XI. 

C. 1. The owner or operator and/or guarantor shall hav~ a tangible net worth at least equal 

to the total of the applicable aggregate amount required by 9 VAC 25-590-40 B for which 

a financial test is used to demonstrate financial responsibility, except as provided in 9 VAC 

25-590-210. 

I 

2. In addition to the requirements set forth in subdivision 1 of this subsection, the )r 
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( 

or operator andlor guarantor shall also have a tangible net worth of at least six times: 

a. The financial test requirements for self insurance of the corrective action cost 
" 

estimates, the current closure and post-closure care cost estimates, and amount of 

liability coverage in each state of business operations to the EPA under 40 GFR 

264.101(b), 264.143,264.145,265.143.265.145,264.147. and 265.147 (1997). to 

another state implementing agency under a state program authorized by EPA under 

40 GFR Part 271 (1997) or the Virginia Waste Management Board under 9 VAG 20-60-

590 G, 9 VAC 20-60-590 E. 9 VAG 20-60-590 G, 9 VAG 20-60-790 L, 9 VAG 20-60-

810 C, 9 VAC 20-60-810 E. 9 VAG 20-60-810 G of the Virginia Hazardous Waste 

Management Regulations; and 

b. The financial test requirements for self-insurance of current plugging and 

abandonment cost estimates in each state of business operations to EPA under 40 

GFR 144.63 (1997) or to a state implementing agency under a state program 

authorized by EPA under 40 GFR Part 145 (1997). 

3. The financial reporting year-end financial statements of the owner or operator and/or 

guarantor shall be examined by an independent certified public accountant and be 

accompanied by the accountant's report of the examination. 

4. The financial reporting year-end financial statements of the owner or operator and/or 

guarantor cannot include an adverse auditor's opinion, a disclaimer of opinion, or a "going 

concern" qualification. 

5. If the financial statements of the owner or operator and/or guarantor are not submittec 

annually to the U.S. Securities and Excha~ge Commission, the Energy Informatior 
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Administration or the Rural Electrification Administration, the owner or operator and, 

guarantor shall obtain a special report by an independent certified public accountant 

stating that: 
. . 

a. The accountant has compared the data that the letter from the chief financial officer 

specified as having been derived from the latest financial reporting year-end financial 

statements of the owner or operator and/or guarantor with the amounts in such 

financial statements: and 

b. In connection with that comparison, no matters came to the accountant's attention 

which caused him to believe that the specified data should be adjusted. 

6. The owner or operator and/or guarantor shall have a letter signed by the chief financial 

officer, worded identically as specified in Appendix IIAlternative II. 

D. To meet the financial demonstration test under subsections B or C of this section. the chief 

financial officer of the owner or operator and/or guarantor shall sign, within 120 days of the close 

of each financial reporting year, as defined by the 12-month period for which financial statements 

used to support the financial test are prepared. a 'letter worded identically as specified in 

Appendix I with the appropriate alternative or Appendix XI. except that the instructions in brackets 

are to be replaced by the relevant information and the brackets deleted. 

E. If an owner or operator using the test to provide financial assurance finds that he no longer 

meets the requirements of the financial test based on the financial reporting year-end financial 

statements, the owner or operator shall obtain alternative coverage within 150 days of the end 

of the year for which financial statements have been prepared. 

F. The board may require reports of financial condition at any time from the owner or o~.or 
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and/or guarantor. If the board finds, on the basis of such reports or other information, that the 

owner or operator and/or guarantor no longer meets the financial test requirements of subsection 

B or C and 0 of this section, the owner or operator shall obtain alternate coverage within 30 days 

after notification of such finding. 

G. If the owner or operator fails to obtain alternate assurance within 150 days of finding that 

he no longer meets the requirements of the financial test based on the financial reporting year

end financial statements, or within 30 days of notification by the board that he or she no longer 

meets the requirements of the financial test, the owner or operator shall notify the board of such 

failure within 10 days. 

9 VAC 25 .. 590·70. Guarantee. 

A. An owner or operator may satisfy the requirements of 9 VAC 25-59040 by obtaining a 

guarantee that conforms to the requirements of this section. The guarantor shall be: 

1. A firm that: 

a. Possesses a controlling interest in the owner or operator; 

b. Possesses a controlling interest in a firm described under subdivision A 1 a of this 

section; or 

c. Is controlled through stock ownership by a common parent firm that possesses a 

controlling interest in the owner or operator; or 

2. A firm engaged in a substantial business relationship with the owner or operator and 

issuing the guarantee as an act incident to that business relationship. 

B. Within 120 days of the close of each financial reporting year, the guarantor shal 
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( 
demonstrate that it meets the financial test criteria of 9 VAC 25·590·60 8 or C and 0 based' 011 

year-end financial statements for the latest completed financial reporting year by completing the .. 
letter from the chief financial officer described in Appendix I or Appendix XI and shall deliver the 

letter to the owner or operator. If the guarantor fails to meet the requirements of the financial test 

at the end of any financial reporting year, within 120 days of the end of that financial reporting 

year. the guarantor shall send by certified mail, before cancellation or nonrenewal of the 

guarantee. notice to the owner or operator. If the board notifies the guarantor that he no longer 

meets the requirements of the financial test of 9 VAC 25-590-60 B or C and D. the guarantor 

shall notify the owner or operator within 10 days of receiving such notification from the board. 

In both cases, the guarantee will terminate no less than 120 days after the date the owner or 

operator receives the notification. as evidenced by the return receipt. The owner or operqtor 

shall obtain alternate coverage as specified in 9 VAC 25-590-190. 
( 

C. The guarantee shall be worded identically as speCified in Appendix II. except that 

instructions in bracke,ts are to be replaced with the relevant information and the brackets deleted. 

D. An owner or operator who uses a guarantee to satisfy the requirements of 9 VAC 25·590-

40 shall establish a standby trust fund when the guarantee is obtained. Under the terms of the 

guarantee, all amounts paid by the guarantor under the guarantee will be deposited directly into 

the standby trust fund in accordance with instructions from the board under 9 VAC 25·590-170. 

This standby trust fund shall meet the requirements specified in 9 VAC 25-590 .. 120. 

9 VAC 25·590·80. Insurance and group self-insurance pool coverage. 

A 1. An owner or operator may satisfy the requirements of 9 VAC 25-590-40 by obtaining 

liability insurance that conforms to the requirements of this section from a qualified Ii. _~. dr 
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or group self-insurance pool. 

2. Such insurance may be in the form of a separate insurance policy or an endorsement . 
to an existing insurance policy 

3. Group self-insurance pools shall comply with § 62.1-44.34:12 of the Code of Virginia 

and the State Corporation Commission Bureau of Insurance Regulation No. 33 (14 VAC 

5-380-10 et seq.). 

B. Each insurance policy shall be amended by an endorsement worded in no respect less 

favorable than the coverage as specified in Appendix III. or evidenced by a certificate of 

insurance worded identically as specified in Appendix IV, except that instructions in brackets 

shall be replaced with the relevant information and the brackets deleted. 

C. Each insurance policy shall be issued by an insurer or a group self-insurance pool that, at 

a minimum, is licensed to transact the business of insurance or eligible to provide insurance as 

an excess or approved surplus lines insurer in the Commonwealth of Virginia. 

D. Each insurance policy shall provide first dollar coverage. The insurer or group self-

insurance pool shall be liable for the payment of all amounts within any deductible applicable to 

the policy to the provider of corrective action or damaged third party. as provided in this chapter, 

with a right of reimbursement by the insured for any such payment made by the inslJrer or group. 

This provision does not apply with respect to that amount of any deductible for which coverage 

is demonstrated under another mechanism or combination of mechanisms as specified in 9 VAC 

25-590-60 through 9 VAC 25-590-110 and 9 VAC 25-590-250. 

9 VAC 25-590-90. Surety bond. 
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/ . ( 

A. An owner or operator may satisfy the requirements of 9 VAC 25-590-40 by obtaining", 

surety bond that conforms to the requirements of this section. The surety company issuing the 

bond shall be licensed to operate as a surety in the Commonwealth of Virginia and be among 

those listed as acceptable sureties on federal bonds in the latest Circular 570 of the U.S. 

Department of the Treasury. 

8. The surety bona shall be worded identically as specified in Appendix V, except that 

instructions in brackets shall be rep'laced with the relevant information and the brackets deleted. 

C. Under the terms of the bond, the surety will become liable on the bond obligation wh~n 

the owner or operator fails to perform as guaranteed by the bond. In all cases, the surety's 

liability is limited to the per-occurrence and annual aggregate penal sums. 

D. The owner or operator who uses a surety bond to satisfy the requirements of 9 VAG 

590-40 shall establish a standby trust fund when the surety bond is acquired. Under the terms 

of the bond, all amounts paid by the surety under the bond win be deposited directly into the 

standby trust fund in accordance with instructions from the board under 9 VAC 25-590-170. This 

standby trust fund shall meet the reqUirements specified in 9 VAC 25-590-120. 

9 VAC 25·590·100. Letter of credit. 

A. An owner or operator may satisfy the requiremt;)nts of 9 VAC 25-590-40 by obtaining an 

irrevocable standby letter of credit that conforms to the requirements of this section. The issuing 

institution shall be an entity that has the authority to issue letters of credit in the Commonwealth 

of Virginia and whose letter-of-credit operations are regulated and examined by a federal agency 

or the State Corporation Commission. 

B. The letter of credit shall be worded identically as specified in Appendix VI, except that 
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instructions in brackets are to be replaced with the relevant information and the brackets deleted. 

C. An owner or oper~tor who uses a letter of credit to satisfy the requirements of 9 VAC 25-

590-40 shall also establish a standby trust fund when the letter of credit is acquired. Under the 

terms of the letter of credit, all amounts paid pursuant to a draft by the board will be depOSited 

by the issuing institution directly into the standby trust fund in accordance with instructions from 

the board under 9 VAC 25·590·170. This standby trust fund shall meet the requirements 

specified in 9 VAC 25-590-120. 

D. The letter of credit shall be irrevocable with a term specified by the issuing institution. The 

letter of credit shall provide that credit will be automatically renewed for the same term as the 

original term, unless, at least 120 days before the current expiration d,ate, the issuing institution 

notifies the owner or operator by certified mail of its decision not to renew the letter of credit. 

Under the terms of the letter of credit, the 120 days will begin on the date when the owner or 

operator receives the notice, as evidenced by the return receipt. 

9 VAC 25-590 .. 110. Trust fund. 

A. An owner or operator may satisfy the requirements of 9 VAC 25-590-40 by establishing an 

irrevocable trust fund that conforms to the requirements of this section. The trustee shall be an 

entity that has the authority to act as a trustee and whose trust operations are regulated and 

examined by a federal agency or the State Corporation Commission. 

B. The trust fund shall be irrevocable and shall continue until terminated at the written 

direction of the grantor and the trustee, or by the trustee and the State Water Control Board, j' 

the grantor ceases to exist. Upon termination of the trust, all remaining trust property, less fina 

trust administration expenses, shall be delivered to the owner or operator. The wording of thE 
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trust agreement shall be identical to the wording specified in Appendix VII. and shal 

accompanied by a formal certification of acknowledgment as specified in Appendix VIII . . . 
C. The irrevocable trust fund. when established. shall be funded for the full required amount 

of coverage. or funded for part of the required amount of coverage and used in combination with 

other mechanism or mechanisms that provide the remaining required coverage. 

D. If the value of the trust fund is greater than the required amount of coverage. the owner 

or operator may submit a written request to the board for release of the excess. 

E. If other financial assurance as specified in this chapter is substituted for all or part of the 

trust fund. the owner or operator may submit a written request to the board for release of the 

excess. 

F. Within 60 days after receiving a request from the owner or operator for release of fur( 
\ 

specified in subsection 0 or E of this section, the board will instruct the trustee to release to the 

owner or operator such funds as the board specifies in writing. 

9 VAC 25·590·120. Standby trust fund. 

A. An owner or operator using anyone of the mechanisms authorized by 9 VAC 25-590-70. 

9 VAC 25-590-90 and 9 VAC 25-590-100 shall establish a standby trust fund when the 

mechanism is acquired. The trustee of the standby trust fund shall be an entity that has the 

authority to act as a trustee and whose trust operations are regulated and examined by a federal 

agency or the State Corporation Commission. 

B. The standby trust agreement or trust agreement shall be worded identically as specified 

in Appendix VII. except that instructions in brackets are to be replaced with the rel-"~nt 
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information and the brackets deleted, and accompanied by a formal certification of 

acknowledgment as specified in Appendix VIII 
.' 

C. The board will instruct the trustee to refund the balance of the standby trust fund to the 

provider of financial assurance if the board determines that no additional corrective action costs 

or third party liability claims will occur as a result of a release covered by the financial assurance 

mechanism for which the standby trust fund was established. 

D. An owner or operator may establish one trust fund as the depository mechanism for all 

funds assured in compliance with this rule. 

9 VAC 25-590-130. Substitution of financial assurance mechanisms by owner or operator. 

A. An owner or operator may substitute any alternate financial assurance mechanisms as 

speCified in this chapter, provided that at ,all times he maintains an effective financial assurance 

mechanism or combination of mechanisms that satisfies the requirements of 9 VAC 25-590-40. 

B. After obtaining alternate financial assurance as specified in this chapter, an owner or 

operator may cancel a financial assurance mechanism by providing notice to the provider of 

financial assurance. 

9 VAC 25·590·140. Cancellation or nonrenewal by a provider of financial assurance. 

A. Except as otherwise provided, a provider of financial assurance may cancel or fall to renew 

an assurance mechanism by sending a notice of termination by certified mail to the owner or 

operator. 

1. Termination of a local government guarantee. a guarantee. a surety bond, or a letter 

of credit may not occur until 120 days after the date on which the owner or operator 
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receives the notice of termination, as evidenced by the return receipt. 

2. Termination o~lnsurance or group self-insurance pool coverage, except for nonpayment 

or misrepresentation by the insured. may not occur until 60 days after the date on which 

the owner or operator receives the notice of termination, as evidenced by the return 

receipt. Termination for nonpayment of premium or misrepresentation by the insured may 

not occur until a minimum of 15 days after the date on which the owner or operator 

receives the notice of termination, as evidenced by the return receipt. 

B. If a provider of financial responsibility cancels or fails to renew for reasons other than 

incapacity of the provider as specified in 9 VAC 25-590-190, the owner or operator shaH obtain 

alternate coverage as specified in this section within 60 days after receipt of the notice of 

termination. If the owner or operator fails to obtain alternate coverage within 60 days after 
( 

receipt of the notice of termination, the owner or operator shall immediately notify the boh, ,'of 

such failLlre and submit: 

1. The name and address of the provider of financial assurance; 

2. The effective date of termination; and 

3. The evidence of the financial assurance mechanism subject to the termination 

maintained in accordance with 9 VAC 25-590-160 B. 

9 VAC 25-590·150. Reporting by owner or operator. 

A.' An owner or operator shall submit the appropriate original forms listed in 9 VAC 25-590-16C 

B documenting current evidence of financial responsibility to the board within 30 days after thE 

owner or operator identifies or confirms a release from an underground storage tank reql': 'Vi tc 
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be reported under 9 VAC 25-580-220 or 9 VAC 25-580-240. For all subsequent releases within 

the same period of time for which the documents submitted according to this subsection are still 
" 

effective, the owner or operator shall submit a letter which identifies the owner's or operator's 

name and address and the underground storage tanks' location by site name, street address, 

board incident designation number and a statement that the financial responsibility documentation 

previously provided to the board is currently in force. 

B. An owner or operator shall submit the appropriate forms listed in 9 VAC 25-590-160 8 

documenting current evidence of financial responsibility to the board if the owner or operator fails 

to obtain alternate coverage as required by this chapter within ?O days after the owner or 

operator receives notice of: 

1. Commencement of a voluntary or involuntary proceeding under Title 11 (Bankruptcy), 

U.S. Code. naming a provider of financial assurance as a debtor; 

2. Suspension or revocation of the authority of a provider of financial assurance to issue 

a financial assurance mechanism; 

3, Failure of a guarantor to meet the requirements of the financial test; or 

4. Other incapacity of a provider of financial assurance. 

C. An owner or operator shall submit the appropriate forms listed in 9 VAC 25-590-160 8 

documenting current evidence of financial responsibility to the board as required by 9 VAC 25-

590-60 G and 9 VAC 25-590-140 B. 

D. An owner or operator shall certify compliance with the financial responsibility requirements 

of this chapter as specified in the new tank notification form when notifying the board of thE 
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installation of a new underground storage tank under 9 VAC 25·580.70. 

E. The board may require an owner or 'operator to submit evidence of financial assurance as 
'" 

described in 9 VAC 25-590·160 B or other information relevant to compliance with this chapter 

at any time. 

9 VAC 25-590-160. Recordkeeping. 

A. Owners or operators shall maintain evidence of all financial assurance mechanisms used 

to demonstrate financial responsibility under this chapter for an underground storage tank until 

released from the requirements of this chapter under 9 VAC 25-590-180. An owner or operator 

shall maintain such evidence at the underground storage tank site or the owner's or operator's 

place of work in this Commonwealth. Records maintained off-site shall be made available upon 

request of the board. 

B. Owners or operators shall maintain the following types of evidence of financial 

responsibility: 

1. An owner or operator using an assurance mechanism specified in 9 VAC 25-590-60 

through 9VAC 25-590-110 and 9 VAC 25-590-250 shall maintain a copy of the instrument 

worded as specified. 

2. An owner or operator using a financial test or guarantee, or a local government 

financial test or a local government guarantee supported by the local government financial 

test, shall maintain a copy of the chief financial officers letter based on year-end financial 

statements for the most recent completed financial reporting year. Such evidence shall 

be on fife no later than 120 days after the close of the financial reporting year. 
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3. An owner or operator using a guarantee. surety bond. or letter of credit shall maintain 

a copy of the signed standby trust fund agreement and copies of any amendments to the 

agreement. 
. . 

4. A local government owner or operator using a local government guarantee with 

standby trust under 9 VAC 25·590·250 shall maintain a copy of the signed standby trust 

fund agreement and copies of any amendments to the agreement. 

5. A local government owner or operator using the local government bond rating test 

under 9 VAC 25-590-250 shall maintain a copy of its bond rating published within the last 

12 months by Moody's or Standard & Poor's. 

6. A local government owner or operator using the local government guarantee under 9 

VAC'25-590-250, where the guarantor's demonstration of financial responsibility relies on 

the bond rating test under 9 VAC 25·590-250 shall maintain a copy of the guarantor's 

bond rating published within the last 12 months by Moody's or Standard & Poor's. 

7. An owner or operator using an insurance policy or group self-insurance pool coverage 

shall maintain a copy of the signed insurance policy or group self-insurance pool coverage 

policy. with the endorsement or certificate of insurance and any amendments to the 

agreements. 

8. An owner or operator using a local government fund under 9 VAC 25-590-250 shall 

maintain the following documents: 

a. A copy of the state constitutional provision or local government statute. charter. 

ordinance or order dedicating the fund; and 
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b. Year-end financial statements for the most recent completed financial reporting y\. 
showing the amount in the fund. If the fund is established under 40 CFR 280.1 07(a)(3) 

# 

(1997) (as incorporated by reference In 9 VAC 25-590-250) using incremental funding 

backed by bonding authority. the financial statements shall show the previous year's 

balance, the amount of funding dUring the year, and the closing balance in the fund. 

c. If the fund is established under 40 CFR 280.107(a)(3) (1997) (as incorporated by 

reference in 9 VAC 25-590-250) using incremental funding backed by bonding 

authority, the owner or operator shall also maintain documentation of the required 

bonding authority, including either the results of a voter referendum (under 40 CFR 

280.107(a)(3)(i) (1997» (as incorporated by reference in 9 VAC 25-590-250), or 

attestation by the Virginia Attorney General as specified under 40 CFR 280.1 07(a)Q}(ii) 

(1997) (as incorporated by reference in 9 VAC 25-590-250). 
( 

9. A local government owner or operator using the local government guarantee supported 

by the local government fund shall maintain a copy of the guarantor's year-end financial 

statements for the most recent completed financial reporting year showing the amount of 

the fund. 

10. a. An owner or operator using an assurance mechanism specified in 9 VAC 25-590-

60 through 9 VAC 25-590-110 or 9 VAC 25-590-250 shall maintain an updated copy 

of a certification of financial responsibility worded identically as specified in Appendix 

IX, except that instructions in brackets are to be replaced with the relevant information 

and the brackets deleted. 

b. The owner or operator shall update this certification whenever the fi~ 
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assurance mechanism or mechanisms used to demonstrate financial respor"!slbll!ty 

changes. 

9 VAC 25-590-170. Drawing on financial assurance mechanism. 

A. Except as speci'fied in subsection 0 of this section, the board shall require the guarantor, 

surety, or institution issuing a letter of credit to place the amount of funds stipulated by the board, 

up to the limit of funds provided by the financial assurance mechanism, into the standby trust If' 

1, a. The owner or operator fails to establish alternate financial assurance within 60 

days after receiving notice of cancellation of the guarantee, surety bond, letter of credit; 

and 

b. The board determines or suspects that a release from an underground storage tank 

covered by the mechanism has occurred and so notifies the owner or operator, or the 

owner or operator has notified the board pursuant to Parts V (9 VAC 25-580-190 et 

seq.) and VI (9 VAC 25-580-230 et seq.) of 9 VAC 25 Chapter 580 of a release from 

an underground storage tank covered by the mechanism; or 

2. The conditions of subsection B of this section are satisfied. 

B. The board may draw on a standby trust fund when: 

1. The board makes a final determination that a release has occurred and immediate or 

long-term corrective action for the release is needed, and the owner or operator, after 

appropriate notice and opportunity to comply, has not conducted corrective action as ' 

required under Part VI(9 VAC 25-580-230 et seq.); or 

2. The board has received either: 
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a. Certification from the owner or operator and the third party liability claiman\ 

claimants and from attorneys representing the owner or operator and the third party 
; 

liability claimant or claimants that a third party liability claim should be paid. The 

certification shall be worded identically, as specified in Appendix X, except that 

instructions in brackets are to be replaced with the relevant information and the 

brackets deleted; or 

b. Avalid final court order establishing a judgment against the owner or operator for 

bodily injury or property damage caused by an accidental release from an underground 

storage tank covered by financial assurance under this chapter and the board 

determines that the owner or operator has not satisfied the judgment. 

C. If the board determines that the amount of corrective action costs and .third party liariJit'\J 
( 

claims eligible for payment under subsection B of this section may exceed the balance ot "ie 

standby trust fund and the obligation of the provider of financial assurance, the first priority for 

. payment shall be corrective action costs necessary to protect human health and the environment. 

The board shall direct payment from the standby trust fund for third party liability claims in the 

order in which the board receives certifications under subdivision B 2 a of this section and valid 

court orders under subdivision B 2 b of this section. 

D. A local government acting as guarantor under 40 CfR 280.106(e) (1997) (as incorporated 

by reference in 9 VAC 25-590-250), the local government guarantee without standby trust. shall 

make payments as directed by the director under the circumstances described in subsection A, 

B or C of this section,' 

9 VAC 25·690·180. Release from the requirements. 
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\ 

An owner or operator is no longer reqUired to maintain financial responsibility under this 

chapter for an underground storage tank after the tank has been properly closed or a change-in-
" 

service properly completed or, if corrective action is required, after corrective action has been 

completed and the tank has been properly closed as required by Part VII (9 VAC 25-580-320 et 

seq.) of 9 VAC 25 Chapter 580. 

9 VAC 25-590-190. Bankruptcy or other incapacity of owner, operator or provider of 

financial assurance. 

A. Within 10 days after commencement of a voluntary or involuntary proceeding under Title 

11 (Bankruptcy), U.S. Code, naming an owner or operator as debtor, the owner or operator shall 

notify the board by certified mail of such commencement and submit the appropriate forms listed 

in 9 VAC 25·590-160 B documenting current financial responsibility. 

B. Within 10 days after commencement of a voluntary or involuntary proceeding under Title 

11 (Bankruptcy), U.S. Code, naming a guarantor providing financial assurance as debtor, such 

guarantor shall notify the owner or operator by certified mail of such commencement as required 

under the terms of the guarantee specified in 9 VAC 25-590-70. 

C. Within 10 days after commencement of a voluntary or involuntary proceeding under Title 

11 (Bankruptcy). U.S. Code, naming a local government owner or operator as debtor, the local 

government owner or operator shall notify the director by certified mail of such commencement 

and submit the appropriate forms listed in 9 VAC 25-590-160 B documenting current financial 

responsibility . 

D. Within 10 days after commencement of a voluntary or involuntary proceeding under Title 

11 (Bankruptcy), U.S. Code, naming a guarantor providing a local government financial 
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assurance as debtor, such guarantor snail notify the local government owner or operato{ 

certified mail of such commencement as required under the terms of the guarantee specified In 

40 CFR 280.106 (1997) (as incorporated by reference in 9 VAC 25-590-250). 

E. An owner or operator who obtains financial assurance by a mechanism other than the 

financial test of self-insurance will be deemed to be without the required financial assurance in 

the event of a bankruptcy or incapacity of its provider of financial assurance, or a suspension or 

revocation of the authority of the provider of financial assurance to issue a guarantee, insurance 

policy, group self-insurance pool coverage policy, surety bond, or letter of credit. The owner or 

operator shall obtain alternate financial assurance as specified in this regulation within 30 days 

after receiving notice of such an event. If the owner or operator does not obtain alternate 

coverage within 30 days after such notification, he shall immediately' notify the board in writing. 
~--

( 
F. Within 30 days after receipt of written notification that the Virginia Petroleum Storage \ .. <:oiIK 

Fund has become incapable of covering assured corrective action or third party compensation 

costs, the owner or operator shall obtain alternate financial assurance in accordance with 9 VAC 

25-590-40. 

9 VAC 25·590-200. Replenishment of guarantees, letters of credit or surety bonds. 

A. If at any time after a standby trust is funded upon the instruction of the board with funds 

drawn from a guarantee. letter of credit, or surety bond, and the amount in the standby trust is 

reduced below the full amount of coverage required, the owner or operator shall by the 

anniversary date of the financial mechanism from which ·the funds were drawn: 

1. Replenish the value of financial assurance to equal the full amount of coverage 

required: or 
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2. Acquire another financial assurance mechanism for the amount by which funds in the 

standby trust have been reduced . 
. ' 

B. For purposes of this section. the full amount of coverage required is the amount of 

coverage to be provided by 9 VAC 25-590-40. If a combination of mechanisms was used to 

provide the assurance funds which were drawn upon. replenishment silall occur by the earliest 

anniversary date among the mechanisms. 

9 VAC 25·590·210. Virginia Petroleum Storage Tank Fund. 

A. The Virginia Petroleum Storage Tank Fund will be used for costs in excess of the financial 

responsibility requirements specified under subsection B of this section up to $1 million per 

occurrence for both taking corrective action and compensating third parties for bodily injury and 

property damage caused by accidental releases from petroleum underground storage tanks in 

accordance with the following: 

1. Corrective action disbursements for accidental releases with no associated third party 

disbursements from the fund shall not exceed: 

a. $995,000 for the $5,000 corrective action requirement; 

b. $990.000 for the $10,000 corrective action requirement; 

c. $980,000 for the $20,000 corrective action requirement: 

d. $970,000 for the $30,000 corrective action requirement; 

e. $950,000 for the $50,000 corrective action requirement. 

Third party disbursements for accidental releases with no corrective action disbursements 

from the fund shall not exceed: 
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a. $985,000 for the $15.000 third party requirement; 

b. $970,000 f9r the $30,000 third party requirement; 

c. $940,000 for the $60.000 third party requirement 

d. $880,000 for the $120,000 third party requirement; 

e. $850.000 for the $150.000 third party requirement. 

Combined corrective action and third party disbursements from the fund shall not exceed: 

a. $980,000 for the $20,000 combined requirement: 

b. $960,000 for the $40,000 combined requirement; 

c. $920.000 for the $80,000 combined requirement; 

d. $850,000 for the $150,000 combined requirement; 

e. $800,000 for the $200.000 combined requirement. 

The first priority for disbursements from the fund shall be for corrective action costs 

necessary to protect human health and the environment. 

2. Compensation for bodily injury and property damage shall be paid to third parties only 

(i) in accordance with final court orders in cases which have been tried to ·final judgment 

no longer subject to appeal, (ii) in accordance with final arbitration awards not subject to 

appeal, or (iii) where the board approved the settlement of claim between the owner or 

operator and the third party prior to execution by the parties. 

The Commonwealth has not waived its sovereign immunity and does not believe that it is 

a necessary party to a private action against an owner or operator for third partyt"1 
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( 

injury and property damage. 

3. Owner or operator managed cleanups. An owner or operator responding to a release 
.' 

and conducting a board approved corrective action plan in accordance with Parts V and 

VI (9 VAG 25-580-190 through 9 VAG 25-580-310) may proceed to pay for all costs 

incurred for such activities. An accounting submitted to the board of all costs incurred will 

be reviewed and those costs in excess of the financial responsibility requirements up to 

$1 million which are reasonable and have been approved by the board will be reimbursed 

from the fund. 

4. Owners or operators shall pay the financial responsibility requirement specified in this 

section for each occurrence. 

5. No person shall receive reimbursement from the fund for any costs or damages 

incurred: 

a. \Nhere the person, his employee or agent, or anyone within the privity or knowle~ge 

of that person. has violated substantive environmental regulations under 9 VAG 25-

580·10 et seq. or this chapter; 

b. Where the release occurrence is caused. in whole or in part. by the willful 

misconduct or negligence of the person, his employee or agent, or anyone within the 

privity or knowledge of that person; 

c. \Nhere the person. his employee or agent. or anyone within the privity or knowledge 

of that person, has (i) failed to carry out the instructions of the board, committed willful 

misconduct or been negligent in carrying out or conducting actions under Part V or vt 

(9 VAC 25·580·190 through 9 VAC 25-580-310) or (ii) has violated applicable federal 
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or state safety, construction or ccerating laws or regulations in carrying ouk 

conducting actions under Parts V or VI (9 VAC 25-580-190 through 9 VAC 25-580.-

310.); 

d. Where the claim has been reimbursed or is reimbursable. by an insurance policy: 

e. Where the costs or damages were incurred pursuant to Article 4.1 (§ 10.1-1429.1 

et seq.) of Chapter 14 of Title 10. 1 of the Code of Virginia and the regulations 

promulgated thereunder; 

f. For corrective action taken prior to December 22. 1989, by an owner or operator of 

an underground storage tank, or an owner of an underground storage tank exempted 

in subdivisions 1 and 2 of the definition of an underground storage tank in 9 VAC 25-

590-10. or an owner of an aboveground storage tank with a capacity of 5,000 gr , 

or less used for storing heating oil for consumption on the premises where stored; or 

g. Prior to January 1. 1992, by an operator of a facility for containment and cleanup 

of a release from a facility of a product subject to. § 62.1-44.34:13 of the Code of 

Virginia. 

6. No person shall receive reimbursement from the fund for third party bodily injury or 

property damage: 

a. 'Mlere the release, occurrence. injury or property damage is caused, in whole or 

in part, by the willful misconduct or negligence of the owner or operator, his employee 

or agent. or anyone within his privity or knowledge; 

b. Where the claim cost has been reimbursed or is reimbursable by an in~ ~e 
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policy; 

c. Where the.s::osts or damages were incurred pursuant to Article 4.1 (§ 10.1·1429.1 

et seq.) of Chapter 14 of Title 10.1 of the Code of Virginia and the regulations 

promulgated thereunder: 

d. Where the release was reported before December 22. 1989; or 

e. Where the owner or operator does not demonstrate the reasonableness and 

necessity of the claim costs. 

B. 1. The fund will be used to demonstrate financial responsibility requirements for owners 

or operators in excess of the amounts specified in this subdivision up to the per 

occurrence and annual aggregate requirements specified in 9 VAC 25·590-40 for both 

taking corrective action and compensating third parties for bodily injury and property 

damage caused by accidental releases from petroleum underground storage tanks. 

a. Owners and operators with 600,000 gallons or less of petroleum pumped on an 

annual basis into all underground storage tanks owned or operated, $5.000 per 

occurrence for taking corrective action and $15.000 per occurrence for compensating 

third parties. with an annual aggregate of $20.000. 

b. Owners and operators with between 600.001. to 1.200,000 gallons of petroleum 

pumped on an annual basis into all underground storage tanks owned or operated. 

$10,000 per occurrence for taking corrective action and $30,000 per occurrence for 

compensating third parties. with an annual aggregate of $40,000. 

c. Owners and operators with between 1,200,001 to 1,800,000 gallons of petroleum 

37 



\ 
pumped on an annual basIs Into all I,,:lrlerground storage tanks owned or operate"", 

$20,000 per occurrence for taking corrective action and $60,000 per occurrence for 

compensating third parties, with an annual aggregate of $80,000. 

d. Owners and operators with between 1,800,0,01 to 2.400,000 gallons of petroleum 

pumped on an annual basis into all underground storage tanks owned or operated. 

$30,000 per occurrence for taking corrective action and $120,000 per occurrence for 

compensating third parties, with an annual aggregate of $150,000. 

e. Owners and operators with in excess of 2,400,000 gallons of petroleum pumped 

on an annual basis into all underground storage tanks owned or operated, $50,000 

per occurrence for taking corrective action and $150,000 per occurrence for 

compensating third parties. with an annual aggregate of $200,000. ( 

2. The fund may be used to satisfy only the portion of an owner or operator's financial 

responsibility requirement specified in subdivision 1 of this subsection and, therefore, shall 

be used in combination with one or more of the mechanisms ~pecified in 9 VAC 25-590-60 

through 9 VAC 25-590-110 and 9 VAC 25-590-250. 

3. The requirements of 9 VAC 25-590-40 B apply solely to financial responsibility 

demonstration requirements under this section, and shall not affect reimbursements paid 

, under this section. 

C. This fund may also be used for the following: 

1. Costs incurred by the board for taking immediate corrective action to contain or 

mitigate the effects of any release of petroleum into the environment from an under~~ 'l'j 

storage tank if such action is necessary, in the judgment of the board to protect human 
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health and the environment. 

2. Costs incurred by the board for taking both corrective action and compensating third 
" 

parties up to $1 million for any release of petroleum into the environment from an 

underground storage tank: 

a. Whose owner or operator cannot be determined by the board within 90 days: or 

b. Whose owner or operator is incapable, in the judgment of the board, of carrying 

out such corrective action properly and paying for third party liability claims. 

3. Costs incurred by the board for taking corrective action for any release of petroleum 

into the environment from tanks which are otherwise specifically listed in 9 VAC 25~590~10 

as exemptions in the definition of an underground storage tank. 

4. All other uses authorized by § 62.1-44.34: 11 of the Code of Virginia. 

D. The board shall seek recovery of fund moneys expended for corrective action in 

accordance with § 62.1 ~44.34: 11 of the Code of Virginia where the owner or operator has violated 

substantive environmental regulations under 9 VAC 2.5~580-10 et seq. or this chapter. 

E. The board shall have the right of subrogation for moneys expended from the fund as 

compensation for bodily injury, death, or property damage against any person who is !.iable for 

such injury, death or damage. 

F. No funds shall be paid for reimbursement of costs incurred by an owner or operator for 

corrective action and for compensating third parties for bodily injury and property damage prior 

to December 22, 1989. 

G. No disbursements shall be made from the fund for owners or operators who are federal 
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government entities or whose debts and liabilities are the debts and liabilities of the ul 
'-

States. 

" 

H. The fund will be managed to provide for cleanup of each occurrence to an acceptable level 

of risk. 

9 VAC 25-590-220. Notices to the State Water Control Board. 

All requirements of this regulation for notification to the State Water Control Board shall be 

addressed as follows: 

Director 

Department of Environmental Quality 

629 E. Main Street 

P.O. Box 10009 

Richmond. Virginia 23240-0009 

9 VAC 25-590-230. Delegation of authority. 

The Director of the Department of Environmental Quality or a designee acting for him may 

perform any act of the board provided under this chapter, except as limited by § 62.1-44.14 of 

the Code of Virginia. 

9 VAC 25·590·240. Lender liability. 

The U.S. Environmental Protection Agency regulations on lender liability contained in the 

Technical Standards and Corrective Action Requirements for Owners and Operators of 

Underground Storage Tanks (USn (40 CFR 280.200 through 280.230 (1997» are incorporated 

by reference into this chapter as amended by the word or phrase substitutions given in ( 
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25-590-260. 

9 VAC 25-590-250. Local government financial responsibility demonstration . . ' 
The U.S. Environmental Protection Agency regulations on local government financial 

responsibility demonstration contained in the Technical Standards and Corrective Action 

Requirements for Owners and Operators of Underground Storage Tanks (UST) (40 CFR 280.104 

through 280.107 (1997)) are incorporated by reference into this chapter as amended by the word 

or phrase substitutions given in 9 VAC 25·590·260. 

9 VAC 25-590-260. Word or phrase suostitutions. 

In 9 VAC 25-590-240 and 9 VAC 25·590-250, the following substitutions apply: 

1. All terms which are defined in 9 VAC 25-590-10 shall be given the definition contained 

in 9 VAC 25-590-10; 

2. a. Director of the Department of Environmental Quality for director of the 

implementing agency; 

b. Department of Environmental Quality for'the implementing agency; 

c. UST preventative and operating requirements under 9 VAC 25-580-10 et seq. for 

UST technical standards; 

d. 9 VAC 25-580-10 et seq. and 9 VAC 25-590-10 et seq. for 40 CFR Part 280 (1997); 

e. 9 VAC 25-580-230 through 9 VAC 25-580-300 for 40 CFR Part 280, Subpart F 

(1997); 

f: 9 VAC 25·590-10 et seq. for 40 CFR Part 280, Subpart H (1997); 
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g. 9 VAC 25-580-50 for 40 CFR 28020: 

h. 9 VAC 25-580-60 for 40 CFR 280.21: . 
i. 9 VAC 25-580-70 for 40 CFR 280.22 (1997): 

j. 9 VAC 25-580-90 for 40 CFR 280.31: 

k. 9 VAC 25-580-200 through 9 VAC 25-580-300 for 40 CFR 280.51 through 280.67; 

I. 9 VAC 25-580-310 for 40 CFR 280.70; 

m. 9 VAC 25-580-320 through 9 VAC 25-580-350 for 40 CFR 280.71 through 280.74: 

n. 9 VAC 25-580-330 for 40 CFR 280.72: 

o. 9 VAC 25-590-20 through 9 VAC 25-590-160 for 40 CFR 280.90 through 280.111; 

p. 9 VAC 25-590-40 for 40 CFR 280.93; 

q. 9 VAC 25-590-170 for 40 CFR 280.112 (1997); and 

r. 9 VAC 25-590-190 for 40 CFR 280.114. 

APPENDIX I. 

LEDER FROM CHIEF FINANCIAL OFFICER. 

NOTE: The instructions in brackets are to be replaced by the relevant information and the 

brackets deleted. 

I am the chief financial officer of [insert name and address of the owner or operator or 

guarantor}. This letter is in support of the use of [insert "the financial test of self-insurance," 

and/or "Guarantee"] to demonstrate financial responsibility for [insert: "taking corrective action" 

and/or "compensating third parties for bodily injury and property damage"] caused by .. t 
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"sudden accidental releases" and/or "nonsudqen accidental releases"] in the amount of at least 

(insert dollar amount] per occurrence and (insert dollar amount] annual aggregate arising from 

operating (an) underground storage tank(s). 

Underground storage tanks at the following facilities are assured by this financial test by this 

[insert "owner or operator," and/or "guarantor"]: [List for each facility the name and address of 

the facility where tanks assured by this financial test are located, and whether tanks are assured 

by this financial test. If separate mechanisms or combinations of mechanisms are being used 

to assure any of the tanks at this facility. list each tank assured by this financial test by the tank 

identification number provided in the notification submitted pursuant to 9 VAC 25~580·70 

(Underground Storage Tanks: Technical Standards and Corrective Action Requirements)]. 

A [insert "financial test," and/or "guarantee"] is also used by this [insert "owner or operator" 

or "guarantor"] to demonstrate evidence of financial responsibility in the following amounts under 

other EPA regulations or state programs authorized by EPA under 40 CFR Parts 271 and 145 

(1997): 

EPA Regulation for each state of business operations (specify state): 

Amount 

Closure (Sections 264.143 and 265.143) ............. $_ 

Post-Closure Care (Sections 264.145 and 265.145) 

............ t • 4 ........................... , •• 

Liability Coverage (Sections 264.147 and 265.147) ..... $_ 

Corrective Action (Section 264.101(b)) .............. $_ 
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Plugging and Abandonment (Section 144.63) 
( 

$-

Other State Programs (specify state): .. 

Closure .............. . 

Post-Closure Care ......... , .................. . 

Liability Coverage ......... . 

Corrective Action . . . . . . . . . , . $-

Plugging and Abandonment $-

Virginia Hazardous Waste Management Regulations: 

Closure (9 VAC 20-60-810 C and 9 VAC 20-60-590 C) .. $_ 

Post-Closure Care (9 VAC 20-60-810 E and 9 VAC 20-60-590 E) 

Liability Coverage (9 VAC 20-60-810 G and 9 VAC 20-60-590 G) $-

Corrective Action (9 VAC 20-60-790 L 2) ........... . $-

Plugging and Abandonment (40 CFR Section 144.63) (1'997) 

TOTAL $-

This [insert "owner or operator," or "guarantor"] has not received an adverse opinion, a 

discla'imer of opinion, or a "going concern" qualification from an independent auditor on his 

financial statements for the latest completed fiscal year. 

[Fill in the information for Alternative I if the criteria of 9 VAC 25-590-60 8 are being Lf . ',., 

demonstrate compliance with the financial test requirements. Fill in the information for Alternative 
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II if the criteria of 9 VAC 25-590-60 C are being used to demonstrate compliance with the 

financial test requirements.] 

ALTERNATIVE I 

1. Amount of annual UST aggregate coverage being assured by a financial test. and/or 

guarantee ....................... $_ 

2. Amount of corrective action. closure and post-closure care costs, liability coverage. 

and . plugging and abandonment costs covered by a financial test. and/or 

guarantee ......... $_ 

3. Sum of lines 1 and 2 ........................................ $_ 

4. Total tangible assets ....................................... $_ 

5. Total liabilities [if any of the amount reported on line 3 is included in total liabilities. you 

may deduct that amount fro!" this line or add that amount to line 6] ......... $ __ 

6. Tangible net worth [subtract line 5 from line 4] ............ $ __ 

7. Is line 6 at least equal to line 1 above? yes .... No ...... 

8. Is line 6 at least equal to the sum of line 1 plus 10 times line 2? yes.... No .... 

9. Have financial statements for the latest financial reporting year been filed with the 

Securities and Exchange Commission? yes .... No ..... 

10. Have financial statements for the latest financial reporting year been filed with the 

Energy Information Administration? Yes .... No .... 

11. Have financial statements for the latest financial reporting year been filed with the 

4S 



Rural Electrification Administration? yes.... No .... ( 

12. Has financial information been prOVided to Dun and Bradstreet. and has Dun and 
.' 

Bradstreet provided a financial strength rating at least equal to the amount of annual UST 

aggregate coverage being assured according to the table below? 

Annual 

Aggregate 

Requirement 

$20,000 

$40,000 

$80,000 

$150,000 

$200,000 

Dun and Bradstreet 

Rating 

EE ($20,000 to 

$34,999) 

DC ($50,000 to 

$74,999) 

CB ($125,000 to 

$199,999) 

B8 ($200,000 to 

$299,999) 

BB ($200,000 to 

$299,999) 

[Answer ''Yes'' only if both criteria have been met.] yes.... No .... 

13. If you did not answer yes to one of lines 9 through 12, please attach a report from a 

certified public accountant certifying that there are no material differences between the 

data reported in lines 4 through 8 above and the financial statements for the!' 
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financial reporting year. 

ALTERNATIVE II 
" 

1. Amount of annual UST aggregate coverage being assured by a financial test. and/or 

guarantee 

2. Amount of corrective action closure and post-closure care costs. liability coverage. and 

plugging and abandonment costs covered by a financial test. and/or 

guarantee ............................. $_ 

3. Sum of lines 1 and 2 .......................................... $_ 

4. Total tangible assets ......................................... $_ 

5. Total liabilities [if any of the amount reported on line 3 is included in total liabilities, you 

may deduct that amount from this line or add that amount to line 6J ....................... $_ 

S. Tangible net worth [subtract line 5 from line 4J .............. $_ 

7. Total assets in the U.S. [required only if less than 90% of assets are located in the 

U.S.] ...................................... $_ 

B. Is line 6 at least equal to line 1 above? Yes_ No_ 

9. Is line 6 at least equal to the sum of line 1 plus 6 times the sum of line 2? Yes_ 

No_ 

10. Are at least 90% of assets located in the·U.S.? [If "No," complete line 11.] Yes_ 

No_ 

11. Is line 7 at least equal to the sum of line 1 plus 6 times the sum of line 2? Yes_ 
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No_ 

[Fill in either line~ 12-15 or lines 16-18] 

12. Current assets .............................................. $_ 

13. Current liabilities ........................................... $_ 

14. Net working capital subtract line 13 from line 12 ............. $_ 

15. Is line 14 at least equal to the sum of line 1 plus 6 times the sum of line 2? Yes 

No_ 

16. Current bond rating of most recent bond issue? 

17. Name of rating service -------

18. Date of maturity of bond -------

19. Have financial statements for the latest financial reporting year been filed with the 

SEC. the Energy Information Administration. or the Rural Electrification Administration? 

Yes_ No_ 

[If "no," please attach a report from an independent certified public accountant certifying that 

there are no material differences between the data reported in lines 4-18 above and the financial 

statements for the latest financial reporting year.] 

[For Alternatives I and II complete the certification with this statement.1 

I hereby certify 'that the wording of this letter is identical to the wording specified in Appendix 

I of this chapter as such regulations were constituted on the date shown immediately below. 

[Signature1 
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[Name) 

[Title] 

[Date] 

APPENDIX II, 

GUARANTEE. 

[NOTE: The instructions in brackets are to be replaced by the relevant information and the 

brackets deleted.] 

Guarantee made this [date] by [name of guaranteeing entity], a business entity organized under 

the laws of the state of [insert name of state], herein referred to as guarantor, to the State Water 

\, Control Board of the Commonwealth of Virginia and to any and all third parties, and obligees, on 

behalf of [owner or operator] of [business address]. 

Recitals. 

(1) Guarantor meets or exceeds the financial te'st criteria of 9 VAC 25-590-60 B or C and 

o of Virginia Petroleum Underground Storage Tank Financial Responsibility 

Requirements, 9 VAC 25-590·10 et seq., and agrees to comply with the requirements for 

guarantors as speCified in 9 VAC 25-590-70 B. 

(2) [Owner or operator] owns or operates the following underground storage tank(s) 

covered by this guarantee: [List the number of tanks at each facility and the name(s) and 

addressees) of the facility(ies) where the tanks are located. If more than one instrument 

is used to assure different tanks at anyone facility, for each tank covered by this 
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( 
instrument, list the tank identification number provided in the notification submitted 

pursuant to 9 VAC 25-580-70. (Underground Storage Tanks: Technical Standards and 

Corrective Action Requirements)' and the name and address of the facility]. This 

guarantee satisfies this chapter's requirements for assuring funding for [insert: "taking 

corrective action" and/or "compensating third parties for bodily injury and property damage 

caused by" either "sudden accidental releases" or "nonsudden accidental releases" or 

"accidental releases" if coverage is different for different tanks or locations, indicate the 

type of coverage applicable to each tank or location] arising from operating the above-

identified underground storage tank(s) in the amount of [insert dollar amount] per 

occurrence and [insert dollar amount] annual aggregate. 

(3) [Insert appropriate phrase: "On behalf of our subsidiary" (if guarantor is corpQ 
I 

parent of the owner or operator); "On behalf of our affiliate" (if guarantor is a related firm 

of the owner or operator); or "Incident to our business relationship with" (if guarantor is 

providing the guarantee as a~ incident to a substantial business relationship with owner 

or operator)] [owner or operator], guarantor guarantees to the State Water Control Board 

and to any and all third parties that: 

In the event that [owner or operator] fails to provide alternate coverage within 60 days 

after receipt of a notice of cancellation of this guarantee and the State Water Control 

Board has determined or suspects that a release has occurred at an underground storage 

tank covered by this guarantee, the guarantor, upon instructions from the State Water 

Control Board, shall fund a standby trust fund in accordance with the provisions of 9 VAC 

25-590-170. in an amount not to exceed the coverage limits specified above. 

so 



{ 
\ 

In the event that the State Water Control Board determines that [owner or ocerator} has 

failed to perform corrective action for releases arising out of the operation of the above-

identified tank(s) in accordance with 9 VAC 25-580-230 through 9 VAC 25-580-300 

(Underground Storage Tanks: Technical Standards and Corrective Action Requirements). 

the guarantor upon written instructions from the State Water Control Board shall fund a 

standby trust in accordance with the provisions of 9 VAC 25-590-170. in an amount not 

to exceed the coverage limits specified above. 

If [owner or operator] fails to satisfy a judgment or award based on a determination of 

liability for bodily injury or property damage to third parties caused by ["sudden" and/or 

"nonsudden"] accidental releases arising from the operation of the above-identified tank(s). 

or fails to pay an amount agreed to in settlement of a claim arising from or alleged to arise 

from such injury or damage, the guarantor, upon written instructions from the State Water 

Control Board, shall fund a standby trust in accordance with the provisions of 9 VAC 25.-

590-170 to satisfy such judgment(s), award(s), or settlement agreement(s) up to the limits 

of coverage specified above. 

(4) Guarantor agrees that if. at the end of any fiscal year before cancellation of this 

g.uarantee, the guarantor fails to meet the financial test criteria of 9 VAC 25-590-60 B or 

C and 0, guarantor shall send within 120 days of such failure, by certified mail. notice to 

[owner or operator1. The guarantee will terminate 120 days from the date of receipt of 

the notice ~y [owner or operator). as evidenced by the return receipt. 

(5) Guarantor agrees to notify [owner or operator] by certified mail of a voluntary or 

involuntary proceeding under Title 11 (Bankruptcy), U.S. Code, naming guarantor as 
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debtor, within 10 days after commencement of the proceeding. ( 

(6) Guarantor agrees to remain bound under this guarantee notwithstanding any .' 
modification or alteration of any obligation of [owner or operator] pursuant to 9 VAC 25-

580-10 et seq. and 9 VAC 25-590-10 et seq .. 

, 
(7) Guarantor a~rees to remain bound under this guarantee for so long as [owner or 

operator] shall comply with the applicable financial responsibility requirements of 9 VAC 

25-590-10 et seq. for the above-Identified tank(s). except that guarantor may (;ancel this 

guarantee by sending notice by certified mail to -[owner or operator], such cancellation to 

become effective no earlier than 120 days after receipt of such notice by {owner or 

operator]. as evidenced by the return receipt. 

(8) The guarantor's obligation does not apply to any of the following: ( 

(a) Any obligation of [insert owner or operator] under a workers compensation, 

disability benefits. or unemployment compensation law or other similar law; 

(b) Bodily injury to an employee of [insert owner or operator) arising from, and in the 

course of, employment by [insert owner or operator]; 

(c) Bodily injury or property damage arising from the ownership, maintenance, use, or 

entrustment to others of any aircraft, motor vehicle, or watercraft; 

(d) Property damage to any property owned. rented, loaned to, in the care. custody. 

or control. of, or occupied by (insert owner or operator] that is not the direct result of 

a. release from a petroleum underground storage tank; 

(e) Bodily damage or property damage for which [insert owner or operator1 is obi 1 
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to pay damages by reason of the assumption of liability in a contract or agrer.~6nt 

other than a contract or agreement entered into to meet the requirements of 9 VAC 25-
.' 

590-40. 

(9) Guarantor expressly waives notice of acceptance of this guarantee by the State Water 

Control Board, by any or all third parties. or by [owner or operator]. 

I hereby certify that the wording of this guarantee is identical to the wording specified 

in Appendix II of 9 VAC 25-590-10 et seq. as such regulations were constituted on the 

effective date shown immediately below. 

Effective date: 

[Name of guarantor] 

( [Authorized signature for guarantor] 

[Name of person signing] 

[Title of person signing] 

Signature of witness or notary: 

APPENDIX III. 

ENDORSEMENT. 

[NOTE: The instructions in brackets are to be replaced· by the relevant information and the 

brackets deleted.] 

Name: [name of each covered location] 

Address: [address of each covered location] 
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Policy number: 

Period of coyerage: [current policy period] 

Name of [Insurer or Group Self Insurance Pool]: 

Address of [Insurer or Group Self Insurance Pool]: 

Name of Insured: 

Address of Insured: 

Endorsement: 

1. This endorsement certifies that the policy to which the endorsement is attached 

provides liability insurance covering the following underground storage tanks in connection with 

the insured's obligation to demonstrate financial responsibility under the Virginia Petro} 
! 
" 

Underground Storage Tank Financial Requirements Regulation (9 VAC 25-590-10 et seq.). 

[List the number of tanks at each facility and the name(s) 

and address(es) of the facility(ies) where the tanks are located. If more than one instrument is 

used to assure different tanks at anyone facility, for each tank covered by this instrument, list 

the tank identification number provided in the notification submitted pursuant to 9 VAC 25-580-70 

(Underground Storage Tanks: Technical Standards and Corrective Action Requirements), and 

the name and address of the facility.] 

for [insert: "taking corrective action" and/or "compensating third parties for bodily injury and 

property damage caused by" either "sudden accidental releases" or "nonsudden accidental 

releases" or "accidental releases";] in accordance with and subject to the limits of liability, 
, 

exclusions. conditions. and other terms of the policy; [if coverage is different for different '" 
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or locations. indicate the type of coverage applicable to each tank or 10cationJ arising from 

operating the underground storage tank(s) identified above . 
. ' 

The limits of liability are [insert the dollar amount of the corrective action "each 

occurrence" and third party "each occurrence" and "annual aggregate" limits of the Insurer's or 

Group's liability; if the amount of coverage is different for different types of coverage or for 

different underground storage tanks or locations. indicate the amount of coverage for each type 

of coverage and/or for each underground storage tank or location]. exclusive of legal defense 

costs, which are subject to a separate limit under the policy. This coverage is provided under 

[policy number]. The effective date of said policy is [date]. 

2. The insurance afforded with respect to such occurrences is subject to all of the terms 

and conditions of the policy; provided, however, that any provisions inconsistent with subsections 

(a) through (d) for occurrence policies and (a) through (e) for claims-made policies of this 

Paragraph 2 are hereby amended to conform with subsections (a) through (e): 

a. Bankruptcy or insolvency of the insured shall not relieve the ["Insurer" or "Pool"] of 

its obligations under the policy to which this endorsement is attached. 

b. The ["Insure ... ' or "Pool"] is liable for the payment of amounts within any deductible 

applicable to the policy to the provider of corrective action or a damaged third-party. with a right 

of reimbursement by the insured for any such payment made by the ["Insure ... • or "Pool."]. This 

provision does not apply with respect to that amount of any deductible for which coverage is 

demonstrated under another mechanism or combination of mechanisms as specified in 9 VAC 

25-590-60 ~hrough 9 VAC 25-590-110. 

c. Whenever requested by the State Water Control Board. the [ .. 'nsure ... • or "Pool"] 
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agrees to furnish to State Water Control Board the signed duplicate original of the policy an~, 

endorsements. 

d. Cancellation or any other termination of the insurance by the ["Insurer" or "poon. 

except for nonpayment of premium or misrepresentation by the insured, will be effective only 

upon written notice and only after the expiration of 60 days after a copy of such written notice 

is received by the insured. Cancellation for nonpayment of premium or misrepresentation by the 

insured will be effective only upon written notice and only after expiration of a minimum of 15 

days after a copy of such written notice is received by the insured. 

[Insert for claims-made polides: 

, 
e. The insurance covers claims otherwise covered by the policy that are reported to 

the ["Insurer' or "Pool"] within six months of the effective date of cancellation or nonrenew( 

the policy except where the new or renewed policy has the same retroactive date or a retroactive 

date earlier than that of the prior policy, and which arise out of any covered occurrence that 

commenced after the policy retroactive date. if applicable, and prior to such policy renewal or 

termination date. Claims reported during such extended reporting period are subject to the 

terms, conditions, limits, including limits of liability, and exclusions of the policy.] 

I hereby certify that the wording of this endorsement is in no respect less favorable 

than the coverage specified in APPENDIX III of 9 VAC 25-590-10 et seq. and has been so 

certified by the State Corporation Commission of the Commonwealth of Virginia. I further certify 

that the ["Insurer" or "Pool"] is ["licensed to transact the business of insurance or eligible to 

provide insurance as an excess or surplus lines insurer in the Commonwealth of Virginia"]. 
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[Signature of authorized representative of Insurer or Group Self Insurance Pool] 

[Name of person signing] . 
[Title of person signing]. Authorized Representative of [name of Insurer or Group Self Insurance 

Pool] 

[Address of Representative] 

APPEND.lX IV. 

CERTIFICATE OF INSURANCE. 

[NOTE: The instructions in brackets are to be replaced by the relevant information and the 

brackets deleted.] 

Name: [name of each covered location} 

Address: [address of each covered location] 

Policy number: 

Endorsement (if applicable): 

Period of coverage: [current policy period] 

Name of [Insurer or Group Self Insurance Pool]: 

Address of [Insurer or Group Self Insurance Pool]: 

Name of Insured: 

Address of Insured: 

Certification: 
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1. [Name of Insurer or Group Self Insurance Pool], [the "lnsureruor "Pool"], as iden\lllt:d 

above, hereby certifies that it has issued liability insurance covering the following underground 
.' 

storage tank(s) in connection with the insured's obligation to demonstrate financial responsibility 

under the Virginia PetrOleum Underground Storage Tank FinanCial Requirements Regulation (9 

VAC 25-590-10 et seq.). 

[List the number of tanks at each facility and the name(s) and address(es) of the 

facility(ies) where the tanks are located, If more than one instrument is used to assure different 

tanks at anyone facility, for each tank covered by this instrument, list the tank identification 

number provided in the notification submitted pursuant to 9 VAC 25-590-70 (Underground 

Storage Tanks; Technical Standards and Corrective Action Requirements), and the name and 

address of the facility.} 

for [insert: "taking corrective action" and/or "compensating third parties for bodily injury and 

property damage caused by" either "sudden accidental releases" or "nonsudden accidental 

releases" or "accidental releases"]; in accordance with and subject to the limits of liability, 

exclusions, conditions, and other terms of the policy; (if coverage is different for different tanks 

or locations, indicate the type of coverage applicable to each tank or location] arising from 

operating the underground storage tank(s) identified above. 

The limits of liability are [insert the dollar amount of'tne corrective action "each 

occurrence" and third party "each occurrence" and "annual aggregate" limits of the Insurer's or 

Group's liability; if the amount of coverage is different for different types of coverage or for 

different underground storage tanks or locations, indicate the amount of coverage for each type 

of coverage and/or for each underground storage tank or location}, exclusive of legal d ! 
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costs, which are subject to a separate limIt under the policy. This coverage is provided under 

[policy number]. The effective date of said policy is [date}. 

2. The ["'nsurer" or "Pool"] further certifies the following with respect to the insurance 

described in Paragraph 1: 

a. Bankruptcy or insolvency of the insured shall not relieve the ["Insurer" or "Pool"] of 

its obligations under the policy to which this certificate applies. 

b. The ["Insurer" or "Pool"] is liable for the payment of amounts within any deductible 

applicable to the policy to the provider of corrective action or a damaged third party, with a right 

of reimbursement by the insured for any such payment made by the ["Insurer" or "Pool"l. This 

provision does not apply with respect to that amount of any deductible for which coverage is 

demonstrated under another mechanism or combination of mechanisms as specified in 9 VAC 

25-590-60 through 9 VAC 25-590-110. 

c. Whenever requested by the State Water Control Board, the ["Insurer' or "Pool"] 

agrees to furnish to the State Water Control Board a signed duplicate original of the policy and 

all endorsements. 

d. Cancellation or any other termination of the insurance by the [lIlnsurer' or "Pool"]. 

except for nonpayment of premium or misrepresentation by the insured, will be effective only 

upon written notice and only after the expiration of 60 days after a copy of such written notice 

is received by the insured. Cancellation for nonpayment of premium or misrepresentation by the 

insured will be effective only upon written notice and only after expiration of a minimum of 15 

days after a copy of such written notice is received by the insured. 

[Insert for claims-made policies} 
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/ 

e. The insurance covers claims otherwise covered by the policy that are reporte~,,,./ 
the ["Insurer" or "Poollt] within six months of the effective date of cancellation or nonrenewal of 

.' 

the policy except where the new or renewed policy has the same retroactive date or a retroactive 

date earlier than that of the prior policy. and which arise out of any covered occurrence that 

commenced after the policy retroactive date. if applicable. and prior to such policy renewal or 

termination date. Claims reported during such extended reporting period are subject to the 

terms. conditions. limits, including limits of liability. and exclusions of the policy. 

I hereby certify that the wording of this instrument is identical to the wording in 

APPENDIX IV of 9 VAC 25-590-10 et seq. and that the e'lnsurer" or "Pool"1 is ["licensed to 

transact the business of insurance. or eligible to provide insurance as an excess or approved 

surplus lines insurer. in the Commonwealth of Virginia"1. 

[Signature of authorized representative of Insurer] 

[Type name] [Title], Authorized Representative of [name of Insurer or Group Self Insurance Pool] 

[Address of Representative1 

APPENDIX V. 

PERFORMANCE BOND. 

[NOTE: The instructions in brackets are to be replaced by the relevant information and the 

brackets deleted.] 

Date bond executed: 

Period of coverage: 

Principal: [legal name. and business address of owner or operator.] 
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Type of organization: [insert "individual" "joint venture," "partnership," or "corporation"] 

State of incorporation (if applicable): 
~ . 

Surety(ies}: [name(s) and business address(es}] 

Scope of coverage: [List the number of tanks at each facility and the name(s} and 

address(es) of the facility(ies) where the tanks are located. If more than one instrument 

is used to assure different tanks at anyone facility, for each tank covered by this 

instrument. list the tank identification number provided in the notification submitted 

pursuant to 9 VAC 25-580-70 (Underground Storage Tanks: Technical Standards and 

Corrective Action Requirements). and the name and address of the facility. List the 

coverage guaranteed by the bond: "taking corrective action" and/or "compensating third 

parties for bodily injury and property damage caused by" either "sudden accid'ental 

releases" or "nonsudden accidental releases" or "accidental releases" "arising from 

operating the underground storage tank"]. 

Penal sums of bond: 

Corrective Action (per occurrence) $ ..... 

Third Party Liability (per occurrence) $ ..... 

Annual aggregate $ .... , 

Surety's bond number: 

Know' all Persons by These Presents. that we, the principal and Surety(ies), hereto are 

firmly bound to the State Water Control Board of the Commonwealth of Virginia, in the 

above penal sums for the payment of which we bind ourselves, our heirs, executors, 
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administrators. successors. and assigns Jointly and severally; provided that, Where(" '<!: 

Surety(ies) are corporations acting as co-sureties. we. the Sureties. bind ourselves in such 
.' 

sums jOintly and severally only for the purpose of allowing a joint action or actions against 

any or all of us, and for aI/ other purposes each surety binds itself. jOintly and severally 

with the Principal. for the payment of such SUrTlS only as is set forth opposite the name of 

such Surety. but if no limit of liability is Indicated, the limit of liability shall be the full 

amount of the penal sums. 

Whereas said Principal is required under § 62.1-44.34:8 through § 62.1-44.34: 1 2 of the 

Code of Virginia, Subtitle I of the Resource Conservation and Recovery Act (RCRA). as 

amended, and under the Virginia Petroleum Underground Storage Tank Financial 

Requirements Regulation (9 VAC 25-590-10 et seq.), to provide financial assuranc~dor 
( 

[insert: "taking corrective action" and/or "compensating third parties for bodily injurt _i1d 

property damage caused by" either "sudden accidental releases" or "nonsudden accidental 

releasesll or "accidental releases"; if coverage is different for different tanks or locations, 

indicate the type of coverage applicable to each tank or location] ariSing from operating 

the underground storage tanks identified above, and 

\Nhereas said Principal shall establish a standby trust fund as is required when a surety 

bond is used to provide such financial assurance; 

Now, therefore, the conditions of the obligation are such that if the Principal shall faithfully 

[lltake corrective action. in accordance with Part VI of 9 VAC 25-580-230 through 25-580-

300.. (Underground Storage Tanks: Technical Standards and Corrective Action 

Requirements) and the State Water Control Board's instructions for." andlor "comp! ~ 
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( injlJred third parties for bodily injury and property damage caused by" either "sudden" or 

"nonsudden" or "sudden and non sudden "] accidental releases arising from operating the 
.. 

tank(s) identified above. or if the Principal shall provide alternate financial assurance. as 

specified in 9 VAC 25-590-10 et seq.. within 120 days after the date the notice of 

cancellation is received by the Principal from the Surety(ies), th~n this obligation shall be 

null and void; otherwise it is to remain in full force and effect. 

Such obligation does not apply to any of the following: 

(a) Any obligation of [insert owner or operator] under a workers compensation. 

disability benefits. or unemployment compensation law or other similar law; 

(b) Bodily injury to an employee of [insert owner or operator] arising from. and in the 

course of, employment by [insert owner or operator]; 

(c) Bodily injury or property damage arising from the ownership, maintenance, use, or 

entrustment to others of any aircraft, motor vehicle, or watercraft; 

(d) Property damage to any property owned, rented, loaned to, in the care, custody, 

or control of, or occupied by [insert owner or operator] that is not the direct result of 

a· release from a petroleum underground storage tank; 

(e) Bodily injury or property damage for which [insert owner or operator] is obligated 

to pay damages by reason of the assumption of liability in a contract or agreement 

other than a contract or agreement entered into to meet the requirements of 9 VAC 25-

590-40. 

The Surety(ies) shall become liable on this bond obligation only when the Principal has 
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failed to fulfill the condItions descnbed above. ( 

Upon notification by the State Water Control Board that the Principal has failed to ["take .' 
corrective action, in accordance with Part VI of 9 VAC 25-580-230 through 25-580-300 

and the State Water Control Board's instructions," andlor "compensate injured third 

parties"] as guaranteed by this bond, the Surety(ies) shall either perform ("corrective action 

in, accordance with 9 VAC 25-580-10 et seq. and the board's instructions," andlor "third 

party liability compensation"] or place funds in an amount up to the annual aggregate 

penal sum into the standby trust fund as directed by the State Water Control Board under 

9 VAC 25-590-170. 

Upon notification by the State Water Control Board that the Principal has failed to provide 

alternate financial assurance within 60 days after the date the notice of cancellati('F-:~ 
. ( 

received by the Principal from the Surety(ies) and that the State Water Control Board I faS 

determined or suspects that a release has occurred, the Surety(ies) shall place funds in 

an amount not exceeding the annual aggregate penal sum into the standby trust fund as 

directed by the State' Water Control aoard under 9 VAC25-590-170. 

The Surety(ies) hereby waive(s) notification of amendments to applicable laws, statutes, 

rules, and regulations and agrees that no such amendment shall in any way alleviate its 

(their) obligation on this bond. 

The liability of the Surety(ies) shall.not be discharged by any payment or succession of 

payments hereunder, unless and until such payment or payments shall amount in the 

annual aggregate to the penal sum shown on the face of the bond, but in no event shall 

the obligation of the Surety(ies) hereunder exceed the amount of said annual agg! 

64 



penal sum. 

The Surety(ies) may cancel the bond by sending notice of cancellation by certified mail 
# 

to the principal, provided, however, that cancellation shall not occur during the 120 days 

beginning on the date of receipt of the notice of cancellation by the principal. as evidenced 

by the return receipt. 

The Principal may terminate this bond by sending written notice to the Surety(ies). 

In Witness Thereof, the Principal and Surety(ies) have executed this Bond and have 

affixed their seals on the date set forth above. 

The persons whose signatures appear below hereby certify that they are authorized to 

execute this surety bond on behalf of the Principal and Surety(ies) and that the wording 

of this surety bond is identical to the wording specified in Appendix V of 9 VAC 25-590-10 

et seq. as such regulations were constituted on the date this bon~ was executed, 

PRINCIPAL 

[Signature(s)] 

[Name(s)] 

[Title(s)] 

[Corporate seal] 

CORPORATE SURETY(IES) 

[Name and address] 

( 
State of Incorporation: 
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liability limit.. ........ . 

[Signature(s)} .. 
[Name(s) and title(s)] 

(Corporate seal] 

s 

[For every co-surety, provide signature(s). corporate seal, and other information in the same 

manner as for surety above.] 

Bond premium: .......................................... $ . 

APPENDIX VI. 

IRREVOCABLE STANDBY LETTER OF CREDIT. 

[NOTE: The instructions in brackets are to be replaced by the relevant information and the 

brackets deleted.] 

[Name and address of issuing institution1 

[Name and address of the Executive Director of the State Water Control Board of the 

Commonwealth of Virginia and Director(s) of other state implementing agency(ies)} 

Dear Sir or Madam: We hereby establish our Irrevocable Standby Letter of Credit No . 

in your favor. at the request and for the account of [owner or operator name} of (address] up 

to the aggregate amount of [in words] U.S. dollars ($[insert dollar amount]). available upon 

presentation [insert. if more than one director of a state implementing agency is a beneficiary, 

"by anyone of you"] of 

56 



(1) your sight draft, bearing referel'1ce to this letter of credit, No. . . and 

(2) your signed statement reading as follows: "I certify that the amount of the draft is paya.ble , 

pursuant to regulations issued under authority of §§ 62.1-44.34:8 through 62.1-44.34: 12 of the 

Code of Virginia and Subtitle I of the Resource Conservation and Recovery Act of 1976, as 

amended." 

This letter of credit may be drawn on to cover [insert: "taking corrective action" and/or 

"compensating third parties for bodily injury and property damage caused by" either "sudden 

accidental releases" or "nonsudden accidental releases" or "accidental releases"] arising from 

operating the underground storage tank(s) identified below in the amount of [in words] $ (insert 

dollar amount] per occurrence and [in words] $ [insert dollar amount] annual aggregate: 

[List the number of tanks at each facility and the name(s) and address(es) of the facility(ies) 

where the tanks are located. If more than one instrument is used to assure different tanks at 

anyone facility, for each tank covered by this instrument, list the tank identification number 

- provided in the notification submitted pursuant to 9 VAC 25-580-70 (Underground Storage Tanks: 

Technical Standards and Corrective Action Requirements), and the name and address of the 

facili,ty.] 

The letter of credit may not be drawn on to cover any of the following: 

(a) Any obligation, of [insert owner or operator] under a workers compensation, disability 

benefits, or unemployment compensation law or other similar law; 

(b) Bodily injury to an employee of [insert owner or operator] arising from, and in the 

course of, employment by [insert owner or operator]; 
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(c) Bodily injury or property damage arising from the ownership, maintenance. usL _, 
entrustment to others of any aircraft, motor vehicle, or watercraft; 

.' 

(d) Property damage to any property owned, rented, loaned to, in the care, custody, or 

control of, or occupied by [insert owner or operator] that is not the direct result of a release 

from a petroleum underground storage tank; 

(e) Bodily injury or property damage for which [insert owner or operator] is obligated to 

pay damages by reason of the assumption of liability in a contract or agreement other than 

a contract or agreement entered into to meet the requirements of 9 VAC 25·590-40 

(Virginia Petroleum Underground Storage Tank Financial R.esponsibility Requirements). 

This letter of credit is effective as of [date] and shall expire on [date], but such expiration date 

shall be automatically extended for a period of [at least the length of the original terr( 

[expiration date] and on each successive expiration date, unless, at least 120 days before the 

current expiration date, we notify [owner or operator1 by certified mail that we have decided not 

to extend this letter of credit beyond the current expiration date. In the event that [owner or 

operator] is so notified. any unused portion of the credit shall be available upon presentation of 

your sight draft for 120 days after the date of receipt by [owner or operator], as shown on the 

signed return receipt. 

Whenever this letter of credit is drawn on under and in compliance with the terms of this credit. 

we shall duly honor such draft upon presentation to us, and we shall deposit the amount of the 

draft directly into the standby trust fund of [owner or operator} in accordance with your 

instructions: 

We certify that the wording of this letter of credit is identical to the wording specit, ... -- ,n 
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Appendix VI of 9 VAC 25-590-10 et seq. as such regulations were constituted on the date shown 

immediately below. 

[Signature{s) and title(s) of official(s) of issuing institution) 

(Date] 

This credit is subject to [insert "the most recent edition of the Uniform Customs and Practice 

for Documentary Credits. published and copyrighted by the International Chamber of Commerce," 

or "the Uniform Commercial Code"]. 

APPENDIX VII. 

TRUST AGREEMENT. 

[NOTE: The instructions in brackets are to be replaced by the relevant information and the 

brackets deleted.] 

Trust agreement, the "Agreement." entered into as of [date] by and between [name of the 

owner or operator], a [name of state] [insert "corporation," "partnership," "association," or 

"proprietorship"], the "Grantor," and [name of corporate trustee], [insert "Incorporated in the state 

of. . . . . "or Ita national banklt
]. the "Trustee." 

Whereas, the State Water Control Board of the Commonwealth of Virginia has established 

certain regulations applicable to the Grantor, requiring that an owner or operator of an 

underground storage tank shall provide assurance that funds will be available when needed for 

corrective action and third party compensation for bodily injury and property damage caused by 

sudden and nonsudden accidental releases arising from the operation of the underground storage 

tank. The attached Schedule A lists the number of tanks at each facility and the name(s) and 
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address(es) of the facility(ies) where the tanks are located that are covered by the standby l;J\ 
agreement. 

.' 
Whereas, the Grantor has elected to establish [insert either "a guarantee," "surety bond," or 

"letter of credit"] to provide all or part of such financial assurance for the underground storage 

tanks identified herein and is required to establish a stan'dby trust fund able to accept payments 

from the instrument (This paragraph is only applicable to the standby trust agreement.); 

Whereas, the Grantor, acting through its duly authorized officers, has selected the Trustee to 

be the trustee under this agreement, and the Trustee is willing to act as trustee: 

Now, therefore, the Grantor and the Trustee agree as follows: 

Section 1. Definitions. As used in this Agreement: 

( 
(a) The term "Grantor" means the owner or operator who enters into this Agreemen. ,'"' 

any successors or assigns of the Grantor. 

(b) The term "Trustee" means the Trustee who enters into this Agreement and any 

successor Trustee. 

(c) "9 VAC 25·590·10 et seq." is the Petroleum Underground Storage Tank Financial 

Requirements Regulation promulgated by the State Water Control Board for the 

Commonwealth of Virginia. 

Section 2. Identification of the Financial Assurance Mechanism. 

This Agreement pertains to the [identify the financial assurance mechanism. either a guarantee, 

surety bond, or letter of credit, from which the standby trust fund is established to receive 

payments (This paragraph is only applicable to the standby trust agreement.)]. 
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( Section 3. Establishment of Fund, 

The Grantor and the Trustee hereby establish a trust fund, the "Fund," for the benefit of the .' 
State Water Control Board of the Commonwealth of Virginia. The Grantor and the Trustee intend 

that no third party have access to the Fund except as herein provided. (The Fund is established 

initially as a standby to receive payments and shall not consist of any property.] Payments made 

by the provider of financial assurance pursuant to the State Water Control Board's instruction are 

transferred to the Trustee and are referred to as the Fund, together with all earnings and profits 

thereon. less any payments or distributions made by the Trustee pursuant to this Agreement. 

The Fund shall be held by the Trustee. IN TRUST, as here,inafter provided. The Trustee shall 

not be responsible nor shall it undertake any responsibility for the amount or adequacy of, nor 

any duty to collect from the Grantor as provider of financial assurance, any payments necessary 

( to discharge any liability of the Grantor established by the State Water Control Board. 

Section 4. Payment for ["Corrective Action" and/or "Third Party Liability Claims"]. 

The Trustee shall make payments from the Fund as the State Water Control Board shall direct, 

in writing, to provide for the payment of the costs of [insert: "taking corrective action" and/or 

"compensating third parties for bodily injury and property damage caused bt either "sudden 

accidental releases" or "nonsudden accidental releases" or "accidental releases"] ariSing from 

operating the tanks covered by the financial assurance mechanism identified in this Agreement. 

The Fund may not be drawn upon to cover any of the following: 

(a) Any obligation of [insert owner or operator] under a workers compensation, disability 

benefits. or unemployment compensation law or other similar law; 

(b) Bodily injury to an employee of [insert owner or operator] arising from, and in the 
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course of. employment by [insert owner or operator]; 

(c) Bodily injury or property damage arising from the ownership, maintenance. use. or 
" 

entrustment to others of any aircraft, motor vehicle, or watercraft; 

(d) Property damage to any property owned. rented, loaned to, in the care, custody, or 

control of. or occupied by [insert owner or operator] that is not the direct result of a release 

from a petroleum underground storage tank; 

(e) Bodily injury or property damage for which [insert owner or operator] is obligated to 

pay damages by reason of the assumption of liability in a contract or agreement other than 

a contract or agreement entered into to meet the requirements of 9 VAC 25·590-40. 

The Trustee shall reimburse the Grantor, or other persons as specified by the State W~er 

Control Board, from the Fund for corrective action expenditures and/or third party liability d, 

in such amounts as the State Water Control Board shall direct in writing. In addition, the Trustee 

shall refund to the Grantor such amounts as the State Water Control Board speCifies in writing. 

Upon refund, such funds shall no longer constitute part of the Fund as defined here. 

Section 5, Payments CompriSing the Fund. 

Payments made to the Trustee for the Fund shall consist of cash and securities acceptable 

to the Trustee. 

Section 6. Trustee Management. 

The Trustee shall invest and reinvest the principal and income of the Fund and keep the Fund 

invested as' a single fund. without distinction between principal and income, in accordance with 

general investment policies and guidelines which the Grantor may communicate in writing ~ 
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Trustee from time to time. subject. however, to the provisions of this section. In investing, 

reinvesting. exchanging. selling, and managing the Fund. the Trustee shall discharge hIS duties 

with respect to the trust fund solely in the interest of the beneficiaries and with the care, skill. 

prudence. and diligence under the circumstances then prevailing which persons of prudence, 

acting in a like capacity and familiar with such matters, would use in the, conduct of an enterprise 

of a like character and with like aims. except that: 

(i) Securities or other obligations of the Grantor, or any other owner or operator of the 

tanks, or any of their affiliates as defined in the Investment Company Act of 1940, as 

amended. 15 USC § 80a-2(a}, shall not be acquired or held, unless they are securities or 

other obligations of the federal or a state government; 

(ii) The Trustee is authorized to invest the Fund in time or demand deposits of the 

Trustee. to the extent insured by an agency of the federal or state government; and 

(iii) The Trustee is authorized to hold cash awaiting investment or distribution uninvested 

for a reasonable time and without liability for the payment of interest thereon. 

Section 7. Commingling and Investment. 

The Trustee is expressly authorized in its discretion: 

(a) To transfer from time to time any or all of the assets of the Fund to any common, 

commingled, or collective trust fund created by the Trustee in which the Fund is eligible 

to participate, subject to all of the provisions thereof, to be commingled with the assets of 

other trusts participating therein; and 

(b) To purchase shares in any investment company registered under the Investment 
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Company Act of 1940, 15 USC § 80a-1 et seq., including one which may be creal",. 

managed. underwritten. or to which investment advice is rendered or the shares of which 
.' 

are sold by the Trustee. The Trustee may vote such shares in its discretion. 

Section 8, Express Powers of Trustee. 

Without in any way limiting the powers and discretions conferred upon the Trustee by the other 

provisions of this Agreement or by law. the Trustee is expressly authorized and empowered: 

(a) To sell. exchange, convey, transfer, or otherwise dispose of any property held by it, 

by public or private sale, No person dealing with the Trustee shall be bound to see to the 

application of the purchase money or to inquire into the validity or expediency of any sU,ch 

sale or other disposition; 

(b) To make. execute. acknowledge, and deliver any and all documents of transfet 

conveyance and any and all other instruments that may be necessary or appropriate to 

carry out the powers herein granted; 

(c) To register any securities held in the Fund in its own name or in the name of a 

nominee and to hold any security in bearer form or in book entry, or to combine 

certificates representing such securities with certificates of the same issue held by the 

Trustee in other fiduciary capacities. or to deposit or arrange for the deposit of such 

securities in a qualified central depository even though. when so deposited, such securities 

. may be merged and held in bulk in the name of the nominee of such depository with other 

securities deposited therein by another person, or to deposit or arrange for the deposit of 

any securities issued by the United States Government, or any agency or instrument:::ality 

thereof, with a Federal Reserve bank. but the books and records of the Trustee sh"" .. cat 
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all times show that all such securities are part of the Fund; 

(d) To deposit any cash In the Fund in interest-bearing accounts maintained or savings 
• 

certificates issued by the Trustee, In its separate corporate capacity, or in any other 

banking institution affiliated with the Trustee, to the extent insured by an agency of the 

federal or state government; and 

(e) To compromise or otherwise adjust all claims in favor of or against the Fund. 

Section 9. Taxes and Expenses. 

All taxes of any kind that may be assessed or levied against or in respect of the Fund and all 

brokerage commissions incurred by the Fund shall be paid from the Fund. All other expenses 

incurred by the Trustee in connection with the administration of this Trust. including fees for legal 

services rendered to the Trustee, the compensation of the Trustee to the extent not paid directly 

by the Grantor, and all other proper charges and disbursements of the Trustee shall be paid from 

the Fund. 

Section 10. Advice of Counsel. 

The Trustee may from time to time consult with counsel, who may be counsel to the Grantor. 

with respect to any questions arising as to the construction of this Agreement or any action to 

be taken hereunder. The Trustee shall be fully protected, to the extent permitted by law, in 

acting upon the advice of counsel. 

Section 11. Trustee Compensation. 

The Trustee shall be entitled to reasonable compensation for its services as agreed upon in 

writing from time to time with the Grantor. 
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Section 12. Successor Trustee. 

The Trustee may re~.ign or the Grantor may replace the Trustee, but such resignation or 

replacement shall not be effective until the Grantor has appointed a successor trustee and this 

successor accepts the appointment. The successor trustee shall have the same powers and 

duties as those conferred upon the Trustee hereunder. Upon the successor trustee's acceptance 

of th~ appointment, the Trustee shall assign. transfer. and pay over to the successor trustee the 

funds and properties then constituting the F:d. If for any reason the Grantor cannot or does 

not act in the event of the resignation of the Trustee, the Trustee may apply to a court of 

competent jurisdiction for the appointment of a successor trustee or for instructions. The 

successor trustee shall specify the date on which it assumes administration of the trust in writing 

sent to the Grantor and the present Trustee by certified mail 10 days before such ch::lo"e 
( 

becomes effective. Any expenses incurred by the Trustee as a result of any of the ~ts 

contemplated by this Section shall be paid as provided in Section 9. 

Section 13. Instructions to the Trustee. 

All orders, requests, and instructions by the Grantor to the Trustee shall be in writing, signed 

by such persons as are designated in the attached Schedule B or such other deSignees as the 

Grantor may designate by amendment to Schedule B. The trustee shall be fully protected in 

acting without inquiry in accordance with the Grantor's orders. requests, and instructions. All 

orders, requests and instructions by the State Water Control Board to the Trustee shall be in 

writing, signed by the Executive Director of the State Water Control Board, and the Trustee shall 

act and shall be fully protected in acting in accordance with such orders, requests, and 

instructions. The Trustee shall have the right to assume, in the absence of written notic~ = 

76 



contrary, that no event constituting a change or a termination of the authority of any person to 

act on behalf of the Grantor or the State Water Control Board hereunder has occurred. The 

TrI.Jstee shall have no duty to act in the absence of such orders, requests, and instructions from 

the Grantor and/or the State Water Control Board, except as provided for herein. 

Section 14. Amendment of Agreement. 

This Agreement may be amended by an instrument in writing executed by the Grantor and the 

Trustee, or by the Trustee and the State Water Control Board if the Grantor ceases to exist. 

Section 15. Irrevocability and Termination. 

Subject to the right of the parties to amend this Agreement as provided in Section 14, this 

Trust shall be irrevocable and shall continue until terminated at the written direction of the 

Grantor and the Trustee, or by the Trustee and the State Water Control Board, if the Grantor 

ceases to exist. Upon t~rmination of the Trust, all remaining trust property. less final trust 

administration expenses, shall be delivered to the Grantor. 

Section 16. Immunity and Indemnification. 

The Trustee shall not incur personal liability of any nature in connection with any act or 

omission, made in good faith, in the administration of this Trust. or in carrying out any directions 

by the Grantor or the State Water Control Board issued in accordance with this Agreement. The 

Trustee shall be indemnified and saved harmless by the Grantor, from and against any personal 

liability to which the Trustee may be subjected by reason of any act or conduct in its official 

capacity, including all expenses reasonably incurred in its defense in the event the Grantor fails 

to provide such defense. 
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Section 17. Choice of Law. 

This Agreement shall .. be administered, construed, and enforced according to the laws of the 

Commonwealth of Virginia, or the Comptroller of the Currency in the case of National Association 

banks. 

Section 18. Interpretation. 

As used in this Agreement, words in the singular include the plural and words in the plural 

include the singular. The descriptive headings for each section of this Agreement shall not affect 

the interpretation or the legal efficacy of this Agreement. 

In Witness whereof the parties have caused this Agreement to be executed by their respective 

officers duly authorized and their corporate seals (if applicable) to be hereunto affixed and 
( 

attested as of the date first above written. The parties below certify that the wording d. 

Agreement is identical to the wording specified in Appendix VII of 9 VAC 25-590-10 et seq. as 

such regulations were constituted on the date written above. 

[Signature of Grantor1 

[Name of the Grantor1 

[Title1 

Attest: 

[Signature of Trustee] 

[Name of the Trustee) 

[Title] 
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[Seal] 

[Signature of Witness] 
'" 

(Name of Witness] 

[Title] 

[Seal] 

APPENDIX VIII. 

CERTIFICATION OF ACKNOWLEDGMENT. 

[Note: The instructions in brackets are to be replaced by the relevant information and the 

brackets deleted.] 

State of .. 

County of . 

On this [date], before me personally came [owner or operator] to me known, who, being by me 

duly sworn. did depose and say that she/he resides at [address]. that she/he is [title} of 

[corporation]. the corporation described in and which executed the above instrument; that she/he 

knows the seal of said corporation; that the seal affixed to such instrument is such corporate 

seal; that it was so affixed by order of the Board of Directors of said corporation; and that she/he 

signed her/his name thereto by like order. 

[Signature of Notary Public] 

[Name of Notary Public] 

( 
My Commission expires: 
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APPENDIX IX. 

CERTIFICATION OF FINANCIAL RESPONSIBILITY . 
. ' 

[Note: The instructions in brackets are to be replaced by the relevant information and the 

brackets deleted.] . 

[Owner or operator] hereby certifies that it is in compliance with the requirements of 9 VAC 25-

590-10 et seq. (Petroleum Underground Storage Tank Financial Requirements Regulation). 

The financial assurance mechanism[s] used to demonstrate financial responsibility under 9 

VAC 25-590-10 et seq. is [are] as follows: 

Indicate type of Mechanism (Note: the Fund may not be used as the sole mechanism): 

Virginia Petroleum Storage Tank Fund ("the Fund") 
{ 
" 

Letter from Chief Financial Officer 

Guarantee 

Insurance Endorsement or Certificate 

Letter of Credit 

Surety Bond 

Trust Fund 

Name of Issuer (for mechanism other than the Fund): 

Mechanism Number (if applicable): ________ _ 

Amount of coverage for mechanism other than the Fund: 
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( 

$ ______ corrective action per occurrence 

$ ______ third party liability per occurrence 
.' 

$ ______ annual aggregate 

Amount of coverage under Virginia Petroleum Storage Tank Fund: 

$ ______ per occurrence and $ ______ annual aggregate 

Effective period of coverage: _______ to ______ _ 

Do(es) mechanism(s) cover(s): taking corrective action and/or compensating third parties for 

bodily injury and property damage caused by either sudden accidental releases or nonsudden 

accidental releases or accidental releases? Yes No 

If "No," specify in the following space the items the mechanism covers: 

[Signature of owner or operator] 

[Name of owner or operator] [Title] [Date] 

[Signature of notary] 

[Name of notary] [Date] My Commission expires: 

APPENDIX X. 

CERTIFICATION OF VALID CLAIM. 

[Note: The instructions in brackets are to be replaced by the relevant information and the 

brackets deleted.] 

The undersigned, as principals and as legal representatives of [insert owner or operator] and 

[insert name and address of third party claimant]. hereby certify that the claim of bodily injury 
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[and/or] property damage caused by an accidental release arising from operating (owner~ '.II 

operator's] underground storage tank should be paid in the amount of $[. . . . ] . 
. ' 

[Signatures1 [Signature(s)1 

Owner or Operator Claimant(s) 

Attorney for Attorney(s) for 

Owner or Operator Claimant(s) 
I 

(Notary) Date (Notary) Date 

APPENDIX XL 

LETTER FROM CHIEF FINANCIAL OFFICER (SHORT FORM). 

[Note: This Appendix may only be used by owners or operators who do not own or operate 

hazardous waste facilities or underground injection control wells.} 

[Note: The instructions in brackets are to be replaced by the relevant information and the 

brackets deleted.] 

I am the chief financial officer of [insert: name and address of the owner or operator or 

guarantor}. This letter is in support of the use of [insert "the financial test of self-insurance," 

and/or "Guarantee"] to demonstrate financial responsibility for [insert: "taking corrective action" 

and/or Itcompensating third parties for bodily injury and property damage"1 caused by [insert 

"sudden accidental releases" and/or "non sudden accidental releases"] in the amount of at least 

[insert dollar amount] per occurrence and [insert dollar amQuntl annual aggregate arisin9 &-~m 

operating (an) underground storage tank(s). 
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Underground storage tanks at the following facilities are assured by this financial test by this 

[insert "owner or operator," and/or "guarantor"]: [List for each facility the name and address of 

the' facility where tanks assured by this financial test are located, and whether tanks are assured 

by this financial test. If separate mechanisms or combinations of mechanisms are being used 

to assure any of the tanks at this facility. list each tank assured by this .financial test by the tank 

identification 'number provided in the notification submitted pursuant to 9 VAC 25-580-70 

(Underground Storage TankS: Technical Standards and Corrective Action Requirements)]. 

I am not required to demonstrate evidence of financial responsibility for any other EPA 

regulation or state programs authorized by EPA. 

This [insert "owner or operator," or "guarantor"] has not received an adverse opinion, a 

disclaimer of opinion, or a "going con~ern" qualification from an independent auditor on the 

financial statements for the latest completed financial reporting year. 

(Fill in the information below to demonstrate compliance with the financial test requirements.] 

1. Amount of annual UST aggregate coverage being. assured by a financial test. and/or 

guarantee ........................ $---

2. Total tangible assets ................................. $---

3. Total liabilities [if any of the amount reported on line 1 is included in total liabilities. you 

may dedud that amount from this line or add that amount to line 4] ............. $---

4. Tangible net worth [subtract line 3 from line 2} ...... $---

5. Is line 4 at least equal to line 1 above? Yes ... No ... 

6. Have financial statements for the latest financial reporting year been filed with the 
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Securities and Exchange Commission? Yes ... No ... 

7. Have financi~1 statements for the latest financial reporting year been filed with the 

Energy Information Administration? Yes ... No ... 

8. Have financial statements for the latest financral reporting year been filed with the 

Rural Electrification Administration? Yes ... No ... 

9. Has financial information been provided to Dun and Bradstreet. and has Dun and 

Bradstreet provided a financial strength rating at least equal to the amount of annual UST 

aggregate coverage being assured according to the table below? 

Annual Dun and Bradstreet 

Aggregate Rating 
I 

I 

Requirement 
! 

$20,000 EE ($20,000 to 

$ 3 4 , 9 9 9 ) 

$40.000 DC ($50,000 to 

$74,999) 

$80.000 CS ($125,000 to 

$199,999) 

$150,000 SS ($200,000 to 

$299,999) 
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$200,000 BB ($200,000 to 

$299,999) 

(Answer "Yes" only if BOTH criteria have been met.] Yes... No ... 

10. If you did not answer yes to one of lines 6 through 9, please attach a report from a 

certified public accountant certifying that there are no material differences between the 

data reported in lines 2 through 5 above and the financial statements for the latest 

financial reporting year. 

I hereby certify that the wording of this letter is identical to the wording specified in Appendix 

XI' of this chapter as such regulations were constituted on the date shown immediately below, 

(Signature] 

[Name] 

[Title] 

(Date] 

I 

\ 
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